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Preface 

In many parts of the world, persons deprived of their liberty face dire 
conditions of detention and ill-treatment, caused by structural shortcomings 
in justice and prison systems or violations of fundamental detainee 
protections. Such situations become more serious in times of armed 
conflicts where States or other actors face resource restraints and high 
numbers of detainees. Indeed, deprivation of liberty in armed conflicts, 
poses a range of humanitarian and legal challenges. In particular, it raises 
some legal loopholes in non-international armed conflict (NIAC). Indeed, 
while Additional Protocol I to the Geneva Conventions contains rules 
regulating deprivation of liberty in international armed conflict (IAC), 
providing protection to those who are no longer taking direct part in 
hostilities, no similar regime exists for detention in NIAC.  

The XXXXI Round Table on current issues of International Law, co-
organised by the Sanremo Institute and the International Committee of the 
Red Cross, gathered together academics, legal experts, military 
commanders and government officials to discuss some of the core problems 
of detention in armed conflicts, including transfer of detainees and 
responsibility in case of violations of detainees’ rights, especially when 
they occur in multinational operations.  

The event provided the opportunity for fruitful and constructive debates 
on crucial topics including the psychological and social effects on persons 
deprived of their liberty; disappearances; ill-treatment; torture; fair trial 
rights; and the evolutionary and fragmented jurisprudence; and national 
approaches to dealing with domestic or extraterritorial detention during 
armed conflicts.  

Moreover, the effectiveness of international humanitarian law (IHL) and 
the human rights framework, when dealing with special groups including 
women and children in situations of migration-related detention, was also 
discussed. 

The proceedings of this Round Table, in keeping with the well-known 
“humanitarian dialogue in the spirit of Sanremo” tradition, aim to 
underscore the increasing importance of the promotion and enforcement of 
IHL. 

 
Fausto Pocar 

President of the International Institute of Humanitarian Law 
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Welcome address 

Alberto BIANCHERI 
Mayor of Sanremo 

Sono particolarmente onorato di porgere, a nome di tutta 
l’Amministrazione Comunale, il più caloroso benvenuto a tutte le 
personalità che prendono parte a questa 41a Tavola Rotonda sui problemi 
attuali del diritto internazionale umanitario, organizzata congiuntamente 
dall’Istituto Internazionale di Diritto Umanitario di Sanremo e dal Comitato 
Internazionale della Croce Rossa di Ginevra.  

Vorrei limitarmi a qualche parola per sottolineare la mia grande 
soddisfazione e il sincero orgoglio che ho nel rappresentare la città in cui ha 
sede questo prestigioso Istituto – di cui il Comune di Sanremo è 
cofondatore – che da quasi 50 anni lavora assiduamente per promuovere in 
tutto il mondo il rispetto del diritto internazionale umanitario e dei diritti 
umani.  

L’Istituto, grazie al suo prestigio sul piano internazionale, costituisce, 
non solo per la città di Sanremo ma per il Ponente Ligure e tutta la 
Regione, una importante risorsa il cui operato ha tangibili e positivi risultati 
sul territorio. 

La Tavola Rotonda, organizzata ogni anno nel mese di settembre – e che 
si pregia della Targa del Presidente della Repubblica Italiana e del 
patrocinio del Ministero degli Affari Esteri e della Cooperazione 
Internazionale e del Ministero della Difesa – rappresenta un consolidato 
appuntamento internazionale, apprezzato in tutto il mondo che 
approfondisce le problematiche umanitarie di maggiore attualità.  

Nell’odierna realtà internazionale continuiamo ad assistere a continue 
violazioni che colpiscono profondamente e sistematicamente l’integrità, la 
dignità e la sopravvivenza delle fasce più vulnerabili della popolazione 
civile. Siamo quotidianamente confrontati ad immagini di sofferenza e di 
morte che vengono dai numerosi focolai di crisi e di conflitti attivi in tutto 
il mondo e questa condizione ci ricorda come sia imperativo e necessario il 
rispetto dei principi fondamentali del diritto umanitario e dei diritti umani; 
il che presuppone comprendere il più possibile i fatti, comprendere le 
implicazioni politiche in gioco e i risvolti pratici e contingenti della lettera 
della legge. 

Questa Tavola Rotonda, intitolata “Privazione della libertà personale e 
conflitti armati: realtà e prospettive” affronta un tema particolarmente 
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complesso. La privazione della libertà pone una serie di sfide sul piano 
umanitario e sul piano giuridico. In molte parti del mondo le persone 
private della loro libertà affrontano terribili condizioni di detenzione 
caratterizzate da maltrattamenti e molto spesso in totale assenza del rispetto 
dei diritti fondamentali. Tali condizioni diventano ancor più gravi in 
situazioni di conflitto armato quando gli Stati o altri attori devono 
affrontare numeri elevati di detenuti a fronte di risorse particolarmente 
contenute, senza venir meno al rispetto delle norme di diritto umanitario. 

Sono più che mai convinto che con il contributo di autorevoli 
rappresentanti di Governi, delle principali Organizzazioni Internazionali, di 
eminenti studiosi ed esperti provenienti dalle diverse aree geografiche del 
mondo, la Tavola Rotonda di Sanremo sarà, ancora una volta, l’occasione 
per un costruttivo scambio di punti di vista e di esperienze tra tutte le parti 
interessate.  

Sono particolarmente lieto, anche a nome di tutta la cittadinanza, di 
poter esprimere ai presenti il mio augurio di buon lavoro con il più sincero 
auspicio che nel corso di questo breve soggiorno potrete trovare anche il 
tempo per scoprire le bellezze e le attrattive che offre questa città.  

Spero di rivedervi presto a Sanremo.  
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Opening remarks 

Fausto POCAR 
President, International Institute of Humanitarian Law 

C’est pour moi un grand plaisir d’ouvrir, en tant que président de 
l’Institut international de droit humanitaire de Sanremo, la traditionnelle 
Table Ronde sur des problèmes actuels du droit international humanitaire, 
organisée comme d’habitude avec le concours du Comité international de la 
Croix-Rouge. 

Encore une fois, comme dans le passé, l’environnement neutre et cordial 
de notre Institut – un environnement auquel on se réfère couramment par  
l’expression «esprit de Sanremo» – a favori la participation d’experts, 
d’académiciens, d’officiers militaires et d’opérateurs sur le terrain, qui se 
sont réunis ici pour discuter, dans cet esprit, des sujets relevant du droit 
international humanitaire. C’est bien dans cet esprit que j’adresse à toutes 
les personnes qui se trouvent dans cette salle la bienvenue la plus 
chaleureuse au nom de l’Institut et ma gratitude personnelle pour s’être 
rendues a Sanremo et pour être avec nous à l’occasion de cette 41e Table 
Ronde. 

 
Nel porgere il mio benvenuto ai partecipanti, desidero esprimere la mia 

profonda gratitudine al Presidente della Repubblica italiana, Sergio 
Mattarella, che ha voluto esprimere ancora una volta il suo apprezzamento 
per la manifestazione conferendo alla Tavola Rotonda la “Medaglia del 
Presidente della Repubblica”. È un riconoscimento che ci onora e ci stimola 
a proseguire con rinnovato impegno nella nostra attività per la diffusione 
della conoscenza del diritto internazionale umanitario e per la sua 
osservanza nel corso di ogni conflitto, interno o internazionale, e di ogni 
altra operazione militare.  

Vorrei anche esprimere il mio vivo ringraziamento a tutte le autorità 
civili e militari presenti in questa sala e alle illustri personalità che 
prenderanno la parola in questa cerimonia di apertura della Tavola 
Rotonda, a cominciare naturalmente dal Sindaco di Sanremo, Alberto 
Biancheri, per il suo costante sostegno a favore dell’Istituto; al Presidente 
del CICR Peter Maurer, che pur non potendo essere presente, ha inviato un 
messaggio con un video; all’Ambasciatore Sebastiano Cardi, Direttore 
Generale per gli Affari politici del Ministero italiano per gli affari esteri e la 
cooperazione internazionale per il messaggio che ha voluto inviare alla 
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Tavola Rotonda; a Helen Durham, Direttrice dell’ufficio “Diritto 
internazionale e Politiche Umanitarie” del Comitato internazionale della 
Croce Rossa. E infine a Steven Hill, consigliere giuridico della NATO, al 
quale manifesto la mia viva gratitudine per aver accettato di tenere un 
“keynote address” alla conclusione di questa sessione di apertura.  

Desidero inoltre esprimere la mia riconoscenza al Governo elvetico, al 
Governo italiano, alla Croce Rossa britannica e alla Croce Rossa 
monegasca per il contributo offerto all’organizzazione della Tavola 
Rotonda. Infine, un mio personale ringraziamento va a tutti i colleghi 
dell’Istituto e del CICR che hanno contribuito alla formazione del 
programma di questa Tavola Rotonda. E, last but not least, al personale 
dell’Istituto, che si è prodigato nei mesi passati fino a questi ultimi giorni 
per la riuscita del nostro incontro. 

 
Mesdames et Messieurs, 
Ainsi que le sujet inscrit dans le programme l’indique, cette Table 

Ronde est dédiée à un thème qui concerne à la fois le droit international 
humanitaire et les droits de l’homme. Ce choix est bien justifié si l’on 
considère qu’elle a lieu dans une année où on célèbre bien d’anniversaires 
d’instruments des Nations Unies en matière de droits de l’homme, à savoir 
le 70e de la Déclaration Universelle, le 50e de la Déclaration de Téhéran et 
le 25e de la Déclaration finale de la Conférence de Vienne en 1993. Mais il 
ne s’agit pas ici de rappeler ces anniversaires, mais plutôt de tracer un bilan 
de l’interaction entre le DIH et les droits de l’homme, ainsi que de la 
contribution que ces derniers ont donné à l’évolution du DIH et aux 
principes desquels il s’inspire en matière de privation de la liberté dans les 
conflits armés contemporains. 

Il s’agit également d’identifier le rôle que ces principes peuvent jouer 
dans le cadre de la complexité des scénarios qui caractérise le present 
contexte des conflits dans le monde: un contexte nouveau auquel une 
distinction rigide entre conflits armés internationaux et conflits armés non 
internationaux est de moins en moins susceptible de s’appliquer.  

Malgré ce nouveau contexte, malgré les défis auquels le DIH se voit de 
plus en plus confronté, surtout pour ce qui concerne les conflits armés non 
internationaux, les principes qui régissent la détention dans le droit des 
droits de l’homme demeurent un point de référence essentiel et doivent 
rester la base de sa discipline juridique. Il s’agit donc de les identifier et de 
leur donner une interprétation cohérente avec leur but et leur objet, qui 
puisse s’appliquer également dans les conflits armés non internationaux.  
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Ladies and Gentlemen, 
Let me recall that, while the humanitarian consequences of ill-treatment, 

inadequate conditions of detention, or arbitrary detention are generally 
known, the legal regime regulating deprivation of liberty in relation to non-
international armed conflicts is rather limited if compared to international 
humanitarian law (IHL) of international armed conflicts. While IHL of 
international armed conflicts defines grounds and basic procedures for 
internment of prisoners of war and civilians, IHL of non-international 
armed conflicts does not provide similar rules. However, customary 
international law prohibits arbitrary deprivation of liberty in broad terms, 
and human rights law – which continues to apply in times of armed conflict 
as authoritatively stated by the International Court of Justice since the 
advisory opinion rendered on 9 July 2004 on the Legal Consequences of 
the Construction of a Wall in the Occupied Palestinian Territory – may 
offer further guidance on the subject.  

Legal and operational challenges relating to ensuring humane conditions 
of detention imply an assessment of the extent to which human rights 
standards should inform detention requirements in times of non-
international armed conflicts, including when the special needs of certain 
vulnerable groups have to be taken into account. In this context, a subject 
which is gaining more and more importance will have to be considered, i.e. 
detention with respect to the migration phenomenon. In addition to 
humanitarian consequences that deprivation of liberty may have in general, 
immigration-related detention further risks stigmatizing irregular migrants 
as a group, in particular if it is used against children or torture victims. In 
this respect, the role of important developments in human rights 
jurisprudence will have to be taken into consideration, including the 
judgment in the Khlaifia case rendered by the European Court of Human 
Rights in 2016. Special attention should also be paid to expert views 
expressed over the past years with respect to the effects that immigration-
related detention may have on vulnerable migrants.  
 

We look forward to a productive discussion and to the contribution that 
the participants to this Round Table will give to the clarification of these 
issues during the next few days. 
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Opening remarks 

Helen DURHAM 
Director of International Law and Policy, 
International Committee of the Red Cross  

Let me join Professor Pocar in warmly welcoming you to the 41st 
Sanremo Round Table. It is a real pleasure for me to spend the next 3 days 
with you in Sanremo discussing pressing IHL issues in a way that is diverse 
and, looking at the audience, full of different ideas. What more could we 
want? We have the legal discussions with the flair of the Mediterranean and 
the beauty of Sanremo. We should all be happy to be here all together 
today. And, of course, the ICRC is extremely pleased to collaborate with 
the Institute and I would like to thank your team for the organization that 
went on. 

 “Deprivation of Liberty and Armed Conflicts: Exploring Realities and 
Remedies”: there are very few topics that are of similar operational and 
legal importance to an international organization like the ICRC. Most of 
you know, detainee protection is at the very heart of our humanitarian 
work. Every year we visit around 1400 places of detention and see many 
hundreds and thousands of individuals in all parts of the world working for 
the protection not only of persons held in relation to armed conflicts but 
also of detainees in other situations of violence.  

Our daily detention visits provide the organization with unique insights 
into the often severe humanitarian consequences of detention. Regardless 
of the act which deprives persons of their liberty or even where they are 
held, all too often the ICRC finds that detainees are subject to extra-
judicial killing, enforced disappearances, torture and other forms of ill-
treatment. Likewise, the ICRC frequently observes that conditions of 
detention are inadequate - lack of adequate food, water, clothing, bedding, 
accommodation, hygienic installations, or health care. Detainees are often 
not properly registered, or are deprived of meaningful contact with the 
outside world. Our delegates observe that especially in conflict situations, 
persons are detained arbitrarily, based on an unclear or non-existent legal 
framework, without effective review of their detention, and at times in 
secret or unofficial places of detention.  

In our dialogue with the various detaining authorities, recurring legal 
themes include the treatment of detainees, their conditions of detention, 
grounds and procedures for their detention, the particular challenges of 
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detention by multinational forces, and the question of how non-State armed 
groups can comply with relevant international law. The more we work to 
assist with the humanitarian consequences of migratory movements, the 
more we also engage in issues of migration-related detention. We are 
looking forward to hearing your views and engaging with you on all of 
these issues over the next 3 days. 

In our interaction with the detaining authorities, international and 
national law provides us with a framework for advice and interventions. In 
our experience, only a number of key issues within the law provide 
detaining authorities with adequate provisions on how to protect the 
fundamental rights and dignity of detainees.  

There is no question that torture and other forms of ill-treatment, 
including sexual violence, or enforced disappearances, are absolutely 
prohibited in all circumstances. For these basic prohibitions, it is often 
ignorance of the law or failure to implement existing law that leads to the 
inhumane treatment of detainees. In other cases, especially with regard to 
conditions of detention, a lack of infrastructure and resources often impede 
the establishment of an adequate detention regime. As Professor Pocar 
mentioned, political detainees are not high on the agenda. We are also 
conscious that implementing basic legal standards for detainees is 
particularly challenging during the early stages of detention, especially 
when detainees are captured during hostilities.  

On other issues, the ICRC is of the view that the scarcity of legal norms 
– especially during non-international armed conflicts (NIAC) – constitutes 
an obstacle to safeguarding the life, health and dignity of those who have 
been detained. Indeed, while the Geneva Conventions contain several 
hundred provisions regulating deprivation of liberty in relation to 
international armed conflicts in virtually all its aspects and with quite a lot 
of detail, no comparably detailed legal regime applies in non-international 
armed conflicts. This gap is particularly worrying with regard to issues 
such as notification of capture, grounds and procedures for internment, or 
rules on detainee transfers. 

In order to assist all parties to armed conflicts in the faithful application 
of IHL, the ICRC has an interest and mandate to work towards fully 
understanding and disseminating this body of law, and to prepare for 
possible developments. In recent years, the ICRC has done important work 
on the protection of detainees, both with regard to the protection of 
prisoners of war, and with regard to detention in relation to NIAC. 
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First, many of you will be aware that the ICRC is currently updating its 
commentaries on the four Geneva Conventions and on their Additional 
Protocols.  

At the moment, our team, supported by a group of external contributors 
and a geographically representative group of expert peer reviewers, is 
working on an update to our commentary on the Third Geneva Convention 
relative to the Treatment of Prisoners of War. 

An important strength of the updating of the commentaries is that they 
take into account the practice and developments in international law that 
have taken place in the last almost 70 years since the adoption of the 
Conventions. The commentary on GCIII will provide up-to-date definitions 
of key concepts such as the treatment of detainees, humane treatment, 
decent conditions of detention, special protection of women, family 
contacts and preventing prisoners from going missing. We write these 
commentaries as tools for practitioners to engage with in order to enhance 
the protection of current and future prisoners of war. We are very happy 
that once published, all updated commentaries will be freely available on 
our website.  

The third Geneva Convention of course focuses primarily and in most 
articles on the protection of prisoners of war in international armed conflict, 
and not on the protection of persons deprived of their liberty in relation to 
non-international armed conflicts. As NIACs are the vast majority of 
today’s armed conflicts and pose important humanitarian challenges the 
ICRC has been working with States since 2011to strengthen IHL in the 
protection of detainees in NIAC. During the various consultations and 
meetings we organized, States largely confirmed the ICRC’s concern that 
IHL protecting detainees in NIAC needs strengthening in four main areas: 
first, conditions of detention; second, the protection of vulnerable groups; 
third, grounds and procedures for internment; and fourth, detainee transfers. 
In late 2015, in light of the important need to address this situation, States 
agreed to work collectively on concrete and implementable outcomes to 
strengthen IHL protections for detainees.  

However, until today it has not been possible to agree on how to work 
collectively towards such outcomes. While the ICRC sincerely regrets this 
situation, we continue to reflect on what steps can be taken, from a practical 
point of view, to strengthen IHL protecting detainees in NIAC, and we 
continue to work on detainee protection within our mandate. for example, 
in July the ICRC convened a meeting among government experts on how 
States can ensure humane treatment and conditions of detention during the 
early stages of detention close to hostilities and during short-term 
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detention. The meeting facilitated an exchange amongst military 
practitioners on challenges which arise in various detention operations and 
how they can be overcome.  

In addition to our work to strengthen detainee protection during armed 
conflict, the ICRC has also taken very concrete steps to contribute to better 
conditions of detainees and for all persons who are held in prisons. 
Building on its extensive experience in visiting prisons and engaging with 
prison authorities, the ICRC has just released a set of guiding principles on 
prison planning and design. The ICRC has also cooperated with leading 
academics to update a Handbook for Prison Staff on a ‘Human Rights 
Approach to Prison Management’. These are very concrete tools that I can 
warmly recommend to anyone involved in prison planning and 
management. [A number of copies of these publications are available 
downstairs.] 

I will not take much more of your time, especially because you will hear 
from me again in a few minutes. As the ICRC President, Peter Maurer, is 
unfortunately not able to attend our round table he invited me to sit down 
and have a discussion about his recent experiences in detention work and 
where he sees the greatest challenges. We have recorded this conversation 
and it will be played at the end of the session. 

I will conclude my introductory remarks by taking up one point that 
Peter Mauer stressed in our conversation, which I fully support.  

As the ICRC, we have the hope and expectation that this round table 
will also help us in taking forward our reflections about detainee protection 
in armed conflict and the applicable legal framework and the different ways 
we can precede. In this respect, we look forward to addressing and 
discussing not only with the panelists but also with all of you in the room 
on the realities of detention in contemporary armed conflicts and the 
remedies that the law may offer.  
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Opening remarks 

Sebastiano CARDI 
Ambassador, Director General of Political Affairs and Security 
of the Italian Ministry of Foreign Affairs and International Cooperation  

It is an honor for me to deliver these remarks on behalf of the Italian 
Ministry of Foreign Affairs and International Cooperation here today. I 
would like to thank the promoters of this event for having once again, this 
year, gathered such an influential group of experts to discuss issues of 
exceptional relevance and interest. 

The Italian Ministry of Foreign Affairs and International Cooperation 
attaches the greatest importance to the activities carried out by the 
International Institute of Humanitarian Law in Sanremo. Since its 
foundation, the Institute has played a crucial role in the promotion of 
international humanitarian law, proving its ability to renew and adapt to 
changing times and acquiring the well-deserved reputation of “center of 
excellence” at an international level.  

The Ministry of Foreign Affairs and International Cooperation has a 
longstanding relationship of cooperation with the Institute of Sanremo. We 
are committed to supporting and promoting the activities of the Institute, in 
particular, the specific training on international humanitarian law carried 
out in favor of members of the armed forces of many countries.  

We particularly appreciate the annual Round Table jointly organized by 
the International Institute of Humanitarian Law and the International 
Committee of the Red Cross which the Ministry of Foreign Affairs and 
International Cooperation has often supported financially. It represents an 
important occasion to debate specific aspects of international humanitarian 
law, focusing our attention on issues that deserve growing attention. 

This year, the Round Table on “Deprivation of liberty and armed 
conflicts: exploring realities and remedies” is very timely, since deprivation 
of liberty, particularly in relation to armed conflicts, continues to pose a 
range of humanitarian and legal challenges: persons deprived of their 
liberty face dire conditions of detention and ill-treatment, caused by 
structural shortcomings in justice and prison systems or violations of basic 
detainee protections.  

I hope you have good and fruitful discussions.  
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Message 

Peter MAURER 
President, International Committee of the Red Cross 

 
Detention is one of ICRC’s oldest areas of work and mandate and it still 

remains an important issue for us.  
Whoever has visited a detention facility, even outside or in the context 

of armed conflicts, immediately sees that this is a place of particular 
vulnerability. You can’t escape your guards, you can’t escape the situation 
and I think the drafters of the Geneva Conventions were very much aware 
that, in armed conflicts, this vulnerability is even more exposed. I think that 
is what made detention in armed conflict such an important priority for 
ICRC.  

If you look at the poor figures today, it’s impressive to see that we are 
visiting more than one thousand four hundred detention facilities 
worldwide and that we visit almost one million prisoners worldwide. And 
when I look today what we really do in detention it is also interesting to see 
how our mandate has evolved and how detention in armed conflict comes 
from our original mandate as an organisation dealing with prisoners of war. 
But today, only the minimal part of what we are doing involves people with 
a formal legal prisoner-of-war status. Today, we have become a 
professional expert agency in visiting detainees in very different contexts of 
war and violence worldwide.  

I think this has happened because ICRC has developed a professional 
expertise approach to detention, and it has developed its principles in 
detention which have proven very worthwhile, also for detaining 
authorities: having interviews without a witness, having privileged 
dialogues with detention authorities, etc. All those principles we have 
developed over time and have proven important in the protection of people 
in casting our attention to the vulnerabilities; and at the same time also, in 
giving space to detention authorities and judicial authorities to change, thus 
making detention such an important issue.  

The principle aim of the ICRC is to ensure humane treatment for all 
detained, irrespective of the reason for the detention. In the context 
previously explained, some challenges arise in ensuring that humane 
treatment is given to detainees.  
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When I visit detention facilities, and I have visited quite a lot of them, I 
get a sense of the big challenges to which people are exposed. Ill treatment 
is certainly the first and foremost. The presence of ICRC, the mere fact that 
you have a presence in a detention facility, that you have confidential 
dialogue with those detained makes you have a much more objective view 
on what the big challenges are.  

When I consider, for instance, some places of detention that I have 
visited, I have been surprised, shocked, at how the developmental 
challenges outside prisons are compounded by the situations within prisons. 
This is translated in the problem of overcrowding which is such a pressing 
issue today. Changing the behaviour of those detaining people in order to 
prevent or correct the challenges of ill treatment, but also looking at the 
very practical and concrete challenges of humane conditions of life, even 
within prisons, namely, the presence of water, sanitation services, medical 
treatment, basic human services provided in prisons, remain big issues 
today.  

When I talk to high level politicians, there is one real threat which is, of 
course, coming out very clearly: prisoners are no priority for any politician 
worldwide. This means that politicians have no interest, because prisoners 
do not vote, they do not express themselves politically. They have no 
interest in making credit lines available to improve these conditions for 
prisoners. So, I think, one of our big challenges is reminding the political 
leaders about the obligations, about the importance of the principles, about 
humane treatment of detainees and this needs money, this needs behaviour, 
this needs policies, this needs directives, this needs attention from political 
levels and not only from directors of prisons and guards.  

Concerning legal issues and what role the law plays in increasing 
protection for those detained, I know from the work of my colleagues in 
detention facilities, that the law is absolutely fundamental as a strong 
reference point on the basis on which they engage with the respective 
authority. So, the implementation of the law, in order to open a 
dialogue, to know what the framework of expectation is, as a visiting 
authority, as the ICRC, is of critical importance. But what is also 
important is being as precise as possible, as directive as possible and 
develop principles which are understandable, manageable for detention 
authorities, for detainees and which allow you to interpret the law 
effectively really allowing things to change, abuses to stop and 
conditions to improve.  
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What I would expect from a Round Table like the one in Sanremo is a 
reflection on future ways to improve and offer tools for the delegates of the 
ICRC to have a positive impact on the situation.  

So, colleagues and friends in Sanremo, let us use this opportunity to get 
together to develop the necessary legal tools and framework to improve the 
situation in detention facilities.   
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Keynote address  

Between international humanitarian law, 
human rights law and standards: challenges 
in conducting detention operations 
in non-international armed conflicts 

Steven HILL 
Legal Adviser and Director of the Office of Legal Affairs at NATO 

First of all, on behalf of Jens Stoltenberg, Secretary-General of the 
North Atlantic Treaty Organization (NATO), as well as the almost 200 
civilian and military lawyers hailing from 29 Allied Nations and many 
partners who work throughout the NATO system, I would like to extend 
my very sincere thanks to the International Institute of Humanitarian Law 
and the International Committee of the Red Cross for their kind invitation. I 
am so proud of the strong links that exist between NATO and the Institute 
not only in the person of my predecessor, Baldwin de Vidts, amongst the 
leadership of the Institute but also in the extensive education and training 
activities of the Institute which represent a real added value. One fact that I 
would like to share with you, Mr. President, is that, in the recent revision of 
NATO’s standardisation agreement on international humanitarian law 
(IHL) training and education, the practices of the Institute in that area were 
really very formative in developing our multinational standards that we 
have shared with all our 29 Member States. So, I congratulate the Institute 
for that.  

For more than 40 years this Round Table has been a great platform in 
the field of international law where practitioners and academics can come 
together and discuss questions of importance to the international legal 
community.  

As both Professor Fausto Pocar and Dr. Helen Durham explained, in 
comparison to an international armed conflict (IAC), treaty law regarding 
deprivation of liberty of persons within a non-international armed conflict 
(NIAC) is very limited. By contrast, the four Geneva Conventions 
applicable to an IAC contain more than 175 provisions regarding detention. 
This is why I am very pleased that the Sanremo Institute, in co-operation 
with the ICRC, has taken up this topic for discussion and study at this 
Round Table. 
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This is an area of the law where careful study of State practice will pay 
off by contributing to the dual goals of ensuring a high level of protection 
for detained persons in accordance with international law and maintaining 
military effectiveness and a sense of realism given the missions our armed 
forces are called upon to carry out. 

In this spirit, I would like to use this keynote speech to share how 
NATO has dealt with detention issues in two of its operations: the Kosovo 
Force or KFOR and the International Security Assistance Force or ISAF in 
Afghanistan, because I feel that this history helps illustrate some of the 
challenges.  

After describing NATO’s specific experiences, I would also like to 
share three general challenges that I see for detention operations in a NIAC. 

Of course, there are some limitations to what I am in a position to say 
from my perspective in an international organization. NATO itself does not 
detain. This is a task for individual NATO Allied Nations as well as 
operational partners that participate in such operations and have concluded 
a Participation Agreement with NATO. It is those States that are 
responsible for respecting the law applicable to them. Still, some lessons 
can be drawn from NATO’s multilateral experience, particularly since 
detention remains an area that tends to raise particular challenges of legal 
interoperability and will likely do so into the future. 
 
 
Historical and Legal Background 
 

NATO has given special attention to the topic of detention in non-
international armed conflicts for about two decades now.  

During the Cold War, planning in the field of detention was focused at a 
potential war between the Warsaw Pact and NATO. This would most likely 
have been an international armed conflict with the Geneva Conventions 
applying in toto and the majority of prisoners having POW status. This 
meant that there were specific and settled rules one could have relied on in 
the field of detention.  

After the end of the Cold War, NATO was called upon to take on 
different missions. The 1990s, therefore, brought a departure from the well-
charted land of IAC detention into an area of the law where rules on 
detention were much less clearly settled.  

First is the question of legal basis which, according to the 
circumstances, can be found in a UN Security Council Resolution under 
Chapter VII of the UN Charter, an international agreement, customary 
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international law, national law, national or international jurisprudence and 
case law, or even a combination of these sources. I do not want to prejudge 
the outcome of the debate in the first panel, but I do want to draw your 
attention to the fact that there is a clear view of a number of NATO nations 
- as well as an ICRC institutional position as reflected most recently in the 
two Commentaries - that there is an inherent power to detain in a NIAC 
derived from treaty and customary international law.  

Then there is the question of conditions of NIAC detention, where 
operations made clear that militarily workable operational policies needed 
to be developed. This is the jumping off point for my quick review of 
NATO experience in Kosovo and Afghanistan.  

 
 

NATO’s Past Experiences 
 
Kosovo 

In Kosovo, UN Security Council Resolution 1244 (1999) authorized 
KFOR to use “all means necessary to fulfil its responsibilities”. This broad 
mandate undoubtedly includes the power to detain.  

However, when establishing KFOR, there was no clear set of rules or 
state practice for detaining individuals in peace-enforcement or peace-
keeping missions. Troop-contributing nations interpreted international law 
differently and were bound by varying legal frameworks. For example, 
there was no consensus as to what extent human rights law applied. 

In response to criticism about such matters, the Force Commander 
introduced directives and standard-operating procedures that defined 
several basic standards for detention operations. These documents came to 
form the key NATO internal framework of rules for KFOR detention 
operations. 

Under this framework, an individual can be detained under the authority 
of the KFOR Commander where this is absolutely necessary as a last resort 
if three conditions were met. First, the individual must constitute a threat to 
KFOR or to a safe and secure environment in Kosovo. Second, the civilian 
authorities in Kosovo must be unable or unwilling to take responsibility for 
the matter. Third, the person’s detention is necessary because the threat 
cannot reasonably be addressed by lesser means.  

The directive contains certain due process safeguards. For example, 
detainees have the right to be informed of the reasons for their detention. 
Under the directive, the fact that a person may have information of 
intelligence value by itself is not a basis for detention and detainees have 
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the right to be informed of the reasons for their detention. Detentions 
beyond 72 hours have to be authorized by COMKFOR himself. Detainees 
may submit petitions to COMKFOR, which must be considered. The ICRC 
was granted access to KFOR’s detention facilities and the KFOR Claims 
Office was established to deal with the complaints against KFOR generally. 

Looking at the big picture, the KFOR Commander established standards 
that effectively replicated the standards in Common Article 3 applicable to 
Nations and were very close to the standards provided in Articles 42 and 78 
of the Fourth Geneva Convention for IACs. Over time, partially owing to 
public concerns but also due to a changed situation on the ground, due 
process safeguards were expanded to incorporate applicable human rights 
standards. 

Since the days when our forces originally had to put these documents in 
place to meet an operational need, much has happened in Kosovo. UNSC 
1244, of course, remains in place but UNMIK is no longer the executive 
authority in Kosovo. Most importantly, we have local police and law 
enforcement institutions that have taken over day to day police work. 
Kosovo’s institutions are still developing but we have come a long way 
from the immediate post-conflict period. Nevertheless, KFOR retains 
detention authority in extreme cases. More importantly, the basic 
approaches established in Kosovo have abiding relevance. This is in part 
because they were the point of departure for NATO’s policies in 
Afghanistan.  
 
Afghanistan 

The legal bases for ISAF were UN Security Council Resolutions 1386 
(2001) and 1510 (2003). Taken together they authorize ISAF to “take all 
necessary measures” to establish a secure environment in Kabul and the 
rest of the country.  

When NATO assumed the lead for ISAF in 2003, there was a push to 
agree upon certain practical standards on a NATO-wide level that might 
assist Nations in detention operations. This was a sensible and pragmatic 
process that attempted to deal with reasonable differences in legal 
frameworks and interpretation as well as different operational appetites. 

It was not possible to agree to such NATO-wide guidelines or other 
attempted policies regarding detainees at the HQ level, either in Brussels or 
at SHAPE.  

As a fall-back ISAF developed Standard Operating Procedures (SOPs), 
which generally provided that those captured by ISAF be released or 
transferred within 96 hours to the Afghan authorities. A detainee could be 
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held for more than 96 hours where necessary. The ISAF Commander held 
the authority to extend detentions beyond 96 hours for logistical or medical 
reasons.  

What was the source of the so-called 96-hour rule? It was a practical 
yardstick that was developed under operational circumstances. It was 
derived in part from analogous provisions in national legislation. 

Many procedures and rules that proved effective for KFOR were 
included in the ISAF SOPs. They cured certain weak points that the first 
versions of the KFOR framework contained. For example, detainees were 
provided with more robust ways to challenge their detention, and more 
sophisticated mechanisms to prevent factual errors were included. A 
continuous review of the reasons of the detention was institutionalized by 
the ISAF SOPs. Of course, the ICRC was informed about the detention of 
an individual as soon as practicable and had access to all detention facilities 
run by ISAF troop-contributing nations for inspection purposes. 

In the end, I believe the ISAF SOPs established a more stringent 
standard than required under international law and were effectively closer 
to IAC rules.  

From a practical military operational perspective, there was great value 
in having such a set of common standards and procedures in the context of 
the multinational military effort: without it, we may have had many 
different practices applying in relation to those detained by Allies and 
therefore a potential lack of overall predictability. 

Whilst neither policy was developed to be a definitive statement of 
international law requirements, they benefitted the detainees substantially 
in times of great legal uncertainty. 
 
 
Challenges of NIAC Detention 
 

NATO has encountered several challenges over the last years in 
handling detainees, and we have tried to constantly improve the way we 
work to meet and mitigate these challenges. I would like to point out what I 
believe to be the three main legal challenges NATO currently faces when 
conducting detention operations in a NIAC. 

First, I believe ensuring legal interoperability between Allies to be a key 
challenge. Whilst there is agreement that, Allies have the power to detain in 
NIACs, there is a lack of certainty on where the relevant limits of that 
power lie. In particular, Allies that are signatories to the ECHR usually 
regard these limits as much stricter than the other Allies. Twenty-seven out 
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of twenty-nine Allies are subject to the rulings of the European Court of 
Human Rights and twenty-eight are party to the Rome Statute. 
Nevertheless, I believe past experience has shown that armed conflict 
detention and IHRL (in particular Articles 3 and 5 of the ECHR) can be 
reconciled in practice.  

Legal interoperability among Allies is a key theme that will continue to 
present a challenge to NATO in future operations. Here, NATO can serve 
as a platform for Nations to agree on interpretations of the law that work 
for everybody. This can be hard, as the failure to achieve consensus on a 
NATO-wide detention policy has shown. In the past, operational necessity 
has, however, always led to practical solutions. As you see from the way 
we have come since the late 1990s, NATO has served as a platform for the 
harmonization of minimum legal standards both through the practical 
cooperation of Allied troops in the field as well as the work of national 
representatives and NATO staff at headquarters level. 

In parallel to these efforts on the NATO side, there have been a variety 
of international initiatives to clarify relevant matters such as the resolution 
of the Quadrennial Conference that Dr. Durham discussed, the ICRC 
Report on Humanitarian Observations and Lessons Identified on the ISAF 
Campaign, and other initiatives such as the Copenhagen Principles. 

NATO has followed these developments closely and has contributed to 
some of them like, for example, the Copenhagen Principles. While NATO-
level work has been challenging in the past, there may be scope for further 
work. This would have the advantage for us of being able to ensure that the 
standards put on paper are practical and not detached from the reality of 
combat on the ground. Given the abiding nature of legal interoperability 
concerns, I continue to believe that a multilateral approach that takes into 
account broad-based concerns would pay off. 

One good example of such potential progress is being given at the 
moment at SHAPE, which is drafting practical guidance to help 
commanders recognise command responsibility, and staff to plan 
multinational detention operations with common standards. The guidance 
draws on international treaty law, customary international law, as well as 
other best practices such as the Copenhagen Principles and well-tested 
national procedures.  

The second challenge relates to the transfer of detainees. Particularly in 
Afghanistan, but also in Kosovo, the practice shifted towards short-term 
detention with a subsequent transfer of the detained persons to local 
authorities. On the one hand, this policy helps NATO stay clear of the 
potential legal problems that prolonged detentions pose. At the same time 
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this is part of our strategy of handing back more and more responsibility to 
local authorities. On the other hand, the transfer of detainees brings into 
play important principles related to their return.  

In Afghanistan, NATO Allies have been criticised for turning detainees 
over to the Afghan authorities because of alleged mistreatment they face in 
Afghan prisons. When such allegations were credible, the transfer of 
detainees was suspended and inspections of Afghan facilities as well as the 
monitoring of previously transferred prisoners were increased. 
Nevertheless, there is more work to be done to ensure that diplomatic 
assurances given to Allies are consistently and systematically complied 
with. Many troop-contributing nations chose to enter into bilateral 
arrangements with Afghanistan prior to the hand-back or turnover of 
detainees, and make such transfers subject to agreed ICRC visits.  

The third and final challenge I see is that security detention and criminal 
detention follow different legal regimes. This implies the need for an early 
decision on which kind of detention to impose on an individual. Shifting a 
security detainee into criminal detention at a later stage poses significant 
hurdles because evidentiary standards are much higher in criminal 
procedure than those required for security detention.  

Along similar lines, if a troop-contributing nation decides to detain for 
security reasons but then later transfers the detainee to a host nation this can 
create problems if that nation does not employ security detention. If the 
troop-contributing nation is not able to also transfer sufficient evidence 
admissible for prosecution, this may result in premature release or arbitrary 
detention. 
 
 
Conclusion 
 

 While detention is the responsibility of nations, in Alliance operations, 
we as an organization do our utmost to promote common standards, thereby 
bridging potential gaps and increasing the level of protection for detainees. 
This is not always easy, especially in a multinational context, but it is 
essential. 

In conclusion, I am sure that this most interesting round table will 
promote dialogue in the spirit of multinational cooperation with the goal of 
using the instruments international law gives us to find solutions that 
protect civilians and enable our forces on the ground to carry out the 
missions we entrust to them. 
  



 

I. Setting the scene: 
the humanitarian and legal challenges 
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The human cost of detention in particular 
in States affected by armed conflicts: 
the physical, psychological and societal 
consequences of deprivation of liberty 

Ana RACU 
Member of the Committee Against Torture 

Allow me to begin by saying that I am very grateful for the opportunity 
to address you here today. 

It is a great pleasure for me to be on this panel with distinguished 
colleagues. These are not words of courtesy, I’m really pleased to learn and 
to gain new experiences from all of you. First of all, let me thank the 
International Institute for Humanitarian Law for the invitation to this 
important event and, secondly, let me congratulate the Institute for issuing 
an important publication in February this year “Detention: Addressing the 
human cost”. 

In the next 15-20 minutes I will refer to aspects related to the costs of 
detention, the consequences of which are more meaningful during armed 
conflicts. It is essential to note that, when considering the costs of 
imprisonment, account needs to be taken not only of the actual funds spent 
on the upkeep of each prisoner, which are usually significantly higher than 
what is spent on a person sentenced to non-custodial sanctions, but also of 
the indirect costs, such as the social, economic and healthcare related costs, 
which are difficult to measure, but which are immense and long-term. 
 
 
Detention/internment in situations of armed conflict  
 

During armed conflicts people are detained for a number of reasons. 
Some are held for reasons related directly to the conflict (prisoners of war, 
civilian internees), while others may be detained for reasons not related to 
the conflict (generally those detained for ordinary crimes). People may also 
be arrested for security reasons, which are often, but not always, related to 
the conflict or internal disturbances.  

Both adults and children, male and female, can be found in places of 
detention. The responsibility for meeting their needs and making sure that 
they are treated properly rests with the detaining authorities. However, 
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often the detaining authorities do not provide sufficient or adequate 
material necessities - food, bedding, clothing, water and medicines - and 
detainees, therefore, rely heavily on the support of family members, and/or 
international and non-governmental organizations, including ICRC. In 
addition, detainees in many contexts are subjected to various forms of ill- 
treatment – sometimes even torture. Women detainees will also have 
specific needs in these situations due to their gender.  

An important point must be made at the outset. Despite the amplitude 
and peculiarities of the international or non-international armed conflict 
there are consequences that affect prisoners across the world in an equal 
manner and here I’m speaking about the cost of detention from different 
perspectives: physical, mental, emotional and moral. Those costs are 
individual and collective, direct and indirect, short and long-term. 

Armed violence affects all societies to different degrees, whether they 
are at war, in a post-conflict situation, suffering from armed violence, or 
suffering from everyday forms of criminal or political violence.  

International humanitarian law contains rules regulating detention 
during an armed conflict. They refer to the grounds for detention, the 
procedures governing detention, the conditions of detention, and the 
protections offered to those detained for security or law enforcement 
purposes. In an international armed conflict, detainees may be combatants 
who fall into the power of the adverse party or civilians of the adverse 
party. The former are granted prisoner-of-war status. In non-international 
armed conflicts, the legal regime on detention is less developed. The gaps 
in legal regulation became apparent after 2001 in the context of the fight 
against terrorism.  

Detention during armed conflict differs from peacetime detention, most 
notably, because it can be ordered by the executive as an administrative 
measure for reasons of security (security or administrative detention), while 
those suspected or convicted for a criminal offence related to the armed 
conflict may also be detained for law enforcement purposes (law 
enforcement detention). That notwithstanding, the prohibition of arbitrary 
detention is part of both international humanitarian law and human rights 
law. 

While detailed rules exist to regulate detention in international armed 
conflicts, their number is much more limited in non-international armed 
conflicts. There is thus a need to strengthen international humanitarian law 
protection for detainees in particular with regard to treatment and conditions 
of detention, protection of vulnerable individuals, grounds and procedures for 
internment and transfer of detainees from one authority to another.  
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The vast majority of specialized researchers conclude that 
imprisonment, especially during an armed conflict, has bigger negative 
psychological and physical effects on inmates. These effects include 
emotional withdrawal, depression, suicidal thoughts or actions and 
increasing levels of hostility. Modern research also seems to conclude that 
the most damaging factor to inmates is the loss of their lives in the outside 
world and relations with families, rather than the regime or conditions of 
imprisonment. 

The adaptation to imprisonment is almost always difficult and, at times, 
creates habits of thinking and acting that can be dysfunctional in periods of 
post-prison adjustment. Yet, the psychological effects of incarceration vary 
from individual to individual and are often reversible.  

Most people agree that the more extreme, harsh, dangerous, or 
otherwise psychologically-taxing the nature of the confinement, the greater 
the number of people who will suffer and the deeper the damage that they 
will incur. 

Rather than concentrating on the most extreme or clinically-diagnosable 
effects of imprisonment, however, I prefer to focus on the broader and 
more subtle psychological changes that occur in the routine course of 
adapting to prison life. 

Among other things, the process of institutionalization (or 
“prisonization”) includes some or all of the following psychological 
adaptations. 

a) Dependence on institutional structure and contingencies 
Among other things, penal institutions require inmates to relinquish 
the freedom and autonomy to make their own choices and decisions 
and this process requires what is a painful adjustment for most people. 

b) Hypervigilance, interpersonal distrust, and suspicion 
In addition, because many prisons are clearly dangerous places from 
which there is no exit or escape, prisoners learn quickly to become 
hypervigilant and ever-alert for signs of threat or personal risk. 

c) Emotional over-control, alienation and psychological distancing 
Shaping such an outward image requires emotional responses to be 
carefully measured. Thus, prisoners struggle to control and suppress 
their own internal emotional reactions to events around them. 
Emotional over-control and a generalized lack of spontaneity may 
occur as a result. 

d) Social withdrawal and isolation 
Some prisoners learn to find safety in social invisibility. The self-
imposed social withdrawal and isolation may mean that they retreat 
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deeply into themselves, trust virtually no one and adjust to prison 
stress by leading isolated lives of quiet desperation. In extreme 
cases, especially when combined with prisoner apathy and loss of 
the capacity to initiate behavior on one's own, the pattern closely 
resembles that of clinical depression. Long-term prisoners and 
lifers are particularly vulnerable to this form of psychological 
adaptation. 

e) Incorporation of exploitative norms of prison culture 
In addition to obeying the formal rules of the institution, there are 
also informal rules and norms that are part of the unwritten but 
essential institutional and inmate culture and code that, at some level, 
must be abided. 

f) Diminished sense of self-worth and personal value 
Prisoners typically are denied their basic privacy rights and lose 
control over mundane aspects of their existence that most citizens 
have long taken for granted. They live in small, sometimes 
extremely cramped and deteriorating spaces and have little or no 
control over the identity of the person with whom they must share 
that space. 

g) Post-traumatic stress reactions to the pains of imprisonment 
For some prisoners, incarceration is so stark and psychologically 
painful that it represents a form of traumatic stress severe enough to 
produce post-traumatic stress reactions once released. 

 
Although everyone who enters prison is subjected to many of the above-

stated pressures of institutionalization, and prisoners respond in various 
ways with varying degrees of psychological change associated with their 
adaptations, it is important to note that there are some prisoners who are 
much more vulnerable to these pressures and the overall pains of 
imprisonment than others. Either because of their personal characteristics in 
the case of “special needs” prisoners whose special problems are 
inadequately addressed by the current prison policy or because of the 
especially harsh conditions of confinement to which they are subjected in 
the case of increasing numbers of “supermax” or solitary confinement 
prisoners they are at risk of making the transition from prison to home with 
a more significant set of psychological problems and challenges to 
overcome. 

a) Mentally ill and developmentally disabled prisoners  
Perhaps not surprisingly, mental illness and developmental disability 
represent the largest number of disabilities among prisoners. 
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b) Prisoners in supermax or solitary confinement 
In addition, there is an increasing number of prisoners who are 
subjected to the unique and more destructive experience of punitive 
isolation, in so-called “supermax” facilities, as I have mentioned 
above, where they are kept under conditions of unprecedented 
levels of social deprivation for unprecedented lengths of time. This 
kind of confinement creates its own set of psychological pressures 
that, in some instances, uniquely disable prisoners for free world 
reintegration. 

 
As regards the social consequences of deprivation of liberty, I would 

like to mention that the implications of psychological effects for parenting 
and family life can be profound.  

The parents who return from periods of incarceration still dependent 
on institutional structures and routines cannot be expected to effectively 
organize the lives of their children or exercise the initiative and 
autonomous decision making that parenting requires.  

Those who still suffer the negative effects of a distrusting and 
hypervigilant adaptation to prison life will find it difficult to promote trust 
and authenticity within their children. Those who remain emotionally over-
controlled and alienated from others will experience problems being 
psychologically available and nurturant. Tendencies to socially withdraw, 
remain aloof or seek social invisibility could not be more dysfunctional in 
family settings where closeness and interdependency is needed. The 
continued embrace of many of the most negative aspects of exploitative 
prisoner culture is likely to doom most social and intimate relations, as will 
an inability to overcome the diminished sense of self-worth that prison too 
often instills. Indeed, there is evidence that incarcerated parents not only 
continue to be adversely affected themselves by traumatizing risk factors to 
which they have been exposed, but also that the experience of 
imprisonment has done little or nothing to provide them with the tools to 
safeguard their children from the same potentially destructive experiences. 

In other words, imprisonment disrupts relationships and weakens 
social cohesion, since the maintenance of such cohesion is based on long-
term relationships. When a member of a family is imprisoned, the 
disruption of the family structure affects relationships between spouses, 
as well as between parents and children, reshaping the family and 
community across generations. Mass imprisonment, which usually 
happens during an armed conflict, produces a deep social transformation 
in families and communities. 
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Imprisonment disproportionately affects individuals and families living 
in poverty. When an income-generating member of the family is 
imprisoned the rest of the family must adjust to this loss of income. Thus, 
the family experiences financial losses as a result of the imprisonment of 
one of its members, exacerbated by the new expenses that must be met - 
such as the cost of a lawyer, food for the imprisoned person, transport to 
prison for visits and so on. When released, often with no prospects for 
employment, former prisoners are generally subject to socio-economic 
exclusion and are thus vulnerable to an endless cycle of poverty, 
marginalisation, criminality and imprisonment. Thus, imprisonment 
contributes directly to the impoverishment of the prisoner, of his family 
(with a significant cross-generational effect) and of society by creating 
future victims and reducing future potential economic performance. 

Now, turning to the physical consequences of deprivation of liberty I 
would like to mention that international law recognises the right of 
everyone, including people deprived of their liberty, to the enjoyment of the 
highest attainable standard of physical health. However, in practice, many 
prisoners receive healthcare of a far inferior standard to that available 
outside in the community, if they receive treatment at all especially whilst 
in detention during an armed conflict. 

Contributing factors to violations of the right to health in places of 
detention include: inadequate number of healthcare staff, poor material 
conditions, overcrowded facilities and a lack of harm-reduction measures to 
reduce the transmission of communicable diseases. 

The prevalence of disease, malnutrition, mental illness and general ill 
health among the global prison population provides overwhelming and 
incontrovertible evidence that prisons are bad for health. For many, 
imprisonment is marked by the deterioration in health and well-being – in 
some cases it is tantamount to a death sentence. The causes of poor prisoner 
health are multifarious and become more accentuated in an armed conflict. 
Prison populations typically comprise the most disadvantaged and 
marginalised sections of society who generally have a low health status. 
However, conditions of detention, combined with the associated problems 
of prison overcrowding and the high-risk behaviours of prisoners in 
detention, not only increase morbidity and mortality rates, but also 
accelerate the rate of transmission and progression of disease. These 
problems can be compounded by the limited access to appropriate and 
timely health care and treatment in prison, including the provision of health 
education and preventative programmes. Poor prisoner health is 
exacerbated by the overuse of imprisonment; overcrowded and under- 
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resourced facilities undermine access to health care and the ability of 
prisoners to lead a healthy life.  

All prisoners and detainees have a right to health, irrespective of their 
legal status, and states have a positive obligation to ensure this right is 
protected and fulfilled. The human right to health is related to and 
dependent upon the realisation of other human rights, such as the right not 
to be tortured or ill-treated, the right to recognition as a person before the 
law and to a fair trial, the right to food, and the right to education and 
training.  

During an armed conflict ensuring the health should be a top priority 
and the most important safeguard. It should be noted that the lack of 
healthcare and failure to provide access to medicines to prisoners can 
constitute cruel, inhuman or degrading treatment. 

Women prisoners have particular health needs, which go far beyond 
their need for reproductive healthcare and pre and post - natal healthcare. 
Women in prison are disproportionately likely to be victims of domestic or 
sexual abuse, to experience poor mental health, and to have alcohol and 
drug dependency problems. The World Health Organisation estimates that 
at least 75% of women entering European prisons are estimated to have 
problems with drug and alcohol use, for example. Women are also more 
likely to develop mental health problems while in prison and are more 
likely to self-harm or attempt suicide than male prisoners.  

And now, I would like to add a couple of words about prevention of 
torture. 

The Geneva Conventions and the Additional Protocols prescribe myriad 
rights and freedoms which must apply to people caught up in armed 
conflicts. Many of these rights are also enshrined in the Universal 
Declaration of Human Rights, the International Covenant on Civil and 
Political Rights (ICCPR), the Convention against Torture (CAT) and the 
core regional human rights treaties, and have also entered into customary 
law.  

The ability of a detaining power to subject detainees to methods which 
amount to torture or cruel, humiliating or degrading treatment has been the 
subject of much discussion in the context of ‘war on terror’ detainees 
interned by a number of states throughout the world.  

Under international humanitarian law, the prohibition to subject 
detainees to torture is made clear in both the Third and Fourth Conventions, 
and in the First and Second Additional Protocols. All persons detained, 
whether in the context of an international or non-international armed 
conflict, enjoy this protection. There are no circumstances under which 
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torture is permitted and under international law this is reflected in its jus 
cogens status.  

Torture is defined in Article 1 of the CAT and requires an intentional 
act, which:  

a) causes severe mental or physical pain or suffering;  
b) is inflicted for the purpose of obtaining information or a confession, 

punishment, intimidation or coercion or for any reason based on 
discrimination; and  

c) is instigated by a public official or with the consent or acquiescence 
of a public official.  

 
Article 2 of the CAT requires a state to take effective measures to 

prevent acts of torture in any territory under its jurisdiction. Furthermore, 
Article 3 of the CAT prevents a state from transferring an individual to 
another state where there are substantial grounds for believing that he 
would be in danger of being subjected to torture. This is known as the 
principle of non-refoulement.  

Article 16 of the CAT requires states to prevent acts of cruel, inhuman 
and degrading treatment which do not amount to torture as defined by 
Article 1.  

The Committee against Torture has noted that a number of practices 
amount to an automatic violation of the CAT. These include: holding 
detainees indefinitely without charge; enforced disappearances; and holding 
detainees in secret detention facilities. Furthermore, the Committee has 
expressly stated that interrogation techniques such as methods involving 
sexual humiliation, waterboarding, short shackling and using dogs to 
induce fear constitute torture or cruel, inhuman or degrading treatment or 
punishment and consequently violate the CAT. 

Finally, I would like to draw your attention to another issue that affects 
people deprived of their liberty and I refer to obstacles and delays in 
accessing justice. Problems relating to access to justice in crisis and post-
conflict countries are usually more pronounced and pervasive than in non-
crisis contexts. The criminal justice system may have collapsed or be 
severely reduced in capacity due to the destruction of infrastructure and 
flight of qualified criminal justice personnel leaving key positions vacant. 
Police and other judicial institutions might themselves be a source of public 
insecurity, intimidation or violence, or they may be mistrusted because of 
abuses by current or previous regimes. Corruption is likely to be rife. 
Judicial guarantees and procedural safeguards are not respected. Law 
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enforcement activities are often uncoordinated. In armed conflict situations, 
these challenges are often severe with few resources available. 

The procedural regulation of detention in armed conflict remains a topic 
of great controversy, and it is developing with considerable velocity in light 
of recent practice and case law. The Strasbourg Court’s judgment in the 
Hassan case offered a first glimpse of its approach to these issues in 
international armed conflicts and my colleague Mr. Cathcart will refer later 
to this case, but many questions remain unanswered with respect to the 
content of very vague international humanitarian law treaty rules. The great 
debates currently in this area are dominated by the context of non-
international armed conflicts and the question of whether apparent gaps in 
international humanitarian law are to be filled with international human 
rights law or by analogy to the law of international armed conflict.  

The interplay between international humanitarian law and human rights 
law continues to have practical consequences on the conduct of military 
operations. The relationship between human rights law and international 
humanitarian law impacts issues related to detention, as well as to the use 
of force, in both international and non-international armed conflicts, as well 
as the extraterritorial targeting of persons. 

Challenges facing criminal justice and prison systems in fragile and 
conflict-affected states remained actual and deserve a lot of attention, 
reflection and solutions generated by the human rights defenders, lawyers, 
academia, civil society and law enforcement agencies both at the national 
and international levels. I hope this event will be an opportunity not only to 
identify problems, but also to find reliable solutions in order to make the 
standards work and to bring a ray of hope for those behind bars. 

With this I have exhausted my main points and I would like to thank 
you for your patience and attention. 
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Humanitarian challenges in contemporary 
armed conflicts: an operational overview 

Laurent SAUGY 
Protection Coordinator, ICRC 

Deprivation of liberty is a reality during armed conflict. As much as 
patterns of conflict evolve and vary from conflict to conflict, detention 
practices and the related humanitarian challenges vary too. Having worked 
with the ICRC in numerous notably non-international armed conflicts 
(NIAC) over the past decades, the objective of my intervention is to draw 
attention to a number of humanitarian challenges that I have seen in recent 
conflicts. My objective is to highlight humanitarian considerations without 
engaging in an in-depth legal analysis.  

Detaining fighters and civilians, or even depriving of liberty entire 
populations that had been under the control of the enemy, is today as much 
strategic as it is symbolic. In contemporary NIACs, we see warring parties 
using detention as an illustration of power. For instance, at times non-state 
armed groups detain in order to underline their existence and claim 
legitimacy, as if detaining people were becoming equally important as 
controlling territory. We see patterns indicating that prisoners have become 
raw commodities to ensure that negotiations between parties to the conflict 
– when they occur – are influenced by the mere fact of having the question 
of detainees on the table. Likewise, State and non-state parties are using 
deprivation of liberty of fighters and civilians as a means to control – not to 
pressure – large spans of the civilian population. Detention is used as a way 
to ensure that families keep quiet, making them understand that 
repercussions on the treatment of their relatives – quasi hostage – can be 
the consequence of their own “wrong-doing”.  

We also see indications of the alarming trend of warring parties 
avoiding the taking of prisoners at all. In other words, in a number of larger 
battles of the past years we have seen hardly any detainees, suggesting that 
many more persons have died on the battlefield. While this can have many 
reasons, one seems to be that certain parties to these conflicts show no 
mercy, disregarding the fundamental rule of international humanitarian law 
(IHL) that prohibits conducting operations in which no quarter will be 
given.1 In the view of some of these parties, certain enemies do not deserve 

                                                      
1 See Protocol Additional to the Geneva Convention of 12 August 1949, and relating to 
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the protection that international law explicitly provides for all persons hors 
de combat, including those deprived of their liberty.  

For an organization such as the ICRC, humanitarian access to persons 
deprived of their liberty in relation to armed conflicts is a constant 
challenge and an increasing concern in some contexts. More generally, 
oversight and independent monitoring of places of detention by the 
judiciary or by humanitarian organizations is regularly called into question 
or obstructed by detaining authorities. In numerous contexts, detention 
practices are marked by a combination of retribution and punitive 
conditions of detention, which appears to be a translation of a quasi-
exclusive security-focused approach in dealing with consequences of war.  

Over the past years, we have also heard rhetoric that “dehumanizes” and 
“demonizes” the enemy or suggests that a particular adversary is “outside 
the bounds of humanity” and can be treated “as if humanitarian law doesn’t 
apply”. Such rhetoric is especially prevalent in the so-called fight against 
terrorism. But let’s be clear: there are no exceptions in war. The 
fundamental rules enshrined in IHL, including those protecting detainees, 
have been designed for armed conflict and are non-negotiable. 

There are four humanitarian challenges of contemporary NIAC that I 
would like to develop further and submit for reflection.  
 
 
Detainees going missing  

 
During armed conflicts, there is a heightened risk of disappearance 

through ill-designed detention operations. I have worked in many contexts 
in which for detainees, family contact is as vital as getting food, water and 
medical care. Wasn’t it one of the founding ideas of international 
humanitarian law to ensure that families receive news from their wounded 
or captured relatives? As mentioned in the introduction, the lack of 
independent oversight of detention operations and undisclosed detention 
coupled with the practice of keeping detainees incommunicado, not only 
infringes IHL obligations but presents a high risk of detainees going 
missing.  

The right of families to know the fate and whereabouts of their missing 
relatives is a mirror of the right of detainees to be accounted for, to contact 

                                                                                                                           
the Protection of Victims of Non-International Armed Conflicts (Protocol II), 8 June 1977, 
article 4(1). See also Rule 46 of the ICRC’s Study on Customary International 
Humanitarian Law. 
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their families, and not to be arbitrarily detained or summarily executed. In 
times of NIAC, customary IHL contains several rules aiming at preventing 
disappearance, including the obligations to record the personal details of 
detainees2 and to allow correspondence with families.3 Disappearances of 
detainees also frequently involve violations of other fundamental 
humanitarian obligations, such as the prohibitions of arbitrary detention, 
torture or cruel, inhuman or degrading treatment, or murder.4 Likewise, 
they violate various human rights.  

In several contexts today accounting for persons who went missing 
through detention or otherwise is or will be one of the main challenges once 
peace has been achieved.  
 
 
Coalition warfare, detention operations and the blurring of 
responsibility 
 

The typology of contemporary NIACs, particularly in the Middle East, 
has evolved towards polarization through a complex web of coalitions 
between international and local actors. The co-existence of several NIACs 
in one country or one region represents in itself a humanitarian challenge: 
in practice, the concept of shared operational responsibility often translates 
into de facto dispatching, splitting or delegating legal responsibility 
between several actors.  

When joining forces in military operations, the question should be how 
one party can support another one in ensuring respect for IHL - including 
when States are supporting non-state actors. Yet, I get the impression that 
members of coalitions have rarely humanitarian law and humanitarian 
principles as their lingua franca.  

A particular area of concern – and certainly a humanitarian challenge – 
is how the principle of non-refoulement is treated as being at best optional 
in the protection of detainees.5 It is striking how individual members of 
coalitions disregard their own obligations when transferring effective 
control over detainees despite the real risk that detainees will face 
fundamental rights violations. These practices seem to follow the 

                                                      
2 Rule 123 of the ICRC’s Study on Customary International Humanitarian Law. 
3 Rule 125 of the ICRC’s Study on Customary International Humanitarian Law. 
4 See Rules 87, 89, 90, 98, 99 of the ICRC’s Study on Customary International 

Humanitarian Law. 
5 For further discussion, see the contribution of Tilman Rodenhäuser on ‘Detainee 

Transfers under IHL of IAC and IHL of NIAC’ during this Round Table.  
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misconception that forming a coalition creates a new entity in which 
responsibility of individual States or non-state actors no longer exists but is 
to be looked at through that prism of the responsibility of the coalition as a 
whole. However, even in joint operations or coalitions, individual members 
retain their legal obligations and each party has to account for its conduct. 
 
 
Screening of civilian populations, including IDPs 
 

Control over territory and populations remains at the core of current 
conflicts and such control is regularly changing. States’ prerogatives to 
ensure security in territories that they have regained through military means 
is undisputed. One measure that States frequently apply to maintain 
security is the ‘screening’ of civilians, including internally displaced 
persons (IDPs), meaning operations in which entire populations are 
screened at checkpoints, also in situations where they attempt to flee 
hostilities. Such screening involves some degree of restriction of movement 
and at times deprivation of liberty. In practice, due to poor planning, lack of 
staff and absence of procedures, screening processes may be exaggeratedly 
long and may amount to detention without any form of due process.  

International law states that every human being, including IDPs, has the 
right to liberty of movement.6 Freedom of movement is generally 
guaranteed by domestic law. Some elements of this freedom of movement 
can be restricted during periods of emergency and armed conflict for 
security reasons. However, these restrictions must be lawful, necessary and 
respect the human rights of the person. It was witnessed that the direct or 
indirect restrictions of movement amounted in some cases to a de facto 
deprivation of liberty. In such circumstances, little consideration was given 
to particularly vulnerable groups, such as children, women, elderly, sick, 
disabled, unaccompanied minors.  
 
 
Punitive considerations guiding detention operations 
 

A final concern I would like to emphasize is that in NIAC, detention 
seems to be dealt with exclusively through the prism of penal law or anti-
terrorism legislation, meaning with the intention to prosecute and punish 

                                                      
6 See article 12 ICCPR. See also principle 14 of the UN Guiding Principles on Internal 

Displacement. 
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the adversary for having participated in hostilities. In contrast, IHL of 
international armed conflict takes an “amnesty-like” approach for the 
protection of POWs who are generally detained for the duration of 
hostilities but not prosecuted except for criminal offences. 

Moreover, in IHL of NIAC we see a total absence of a mechanism to 
exchange information on detainees between warring parties. This 
constitutes a real humanitarian challenge for the protection of persons 
deprived of their liberty, especially, as mentioned earlier, when it comes to 
the prevention of disappearance and ensuring that IHL obligations for 
maintaining family links are respected. As controversial as it may be, the 
codification of some sort of national information bureau, which exists in 
international armed conflict,7 in NIAC situations could become a 
constructive contribution to peace and reconciliation, recognizing that 
peace is much more complex than just the antonym of war. 
 
 
Conclusion 
 

To conclude, the humanitarian challenges in contemporary conflicts are 
not all new but often recurrent. History has already shown that detention 
can be the dark anteroom of loss of humanity. In many of today’s armed 
conflicts, counter-terrorism legislations and narratives have contributed to 
having national security imperatives and humanitarian imperatives being 
pitted against each other. In my view, the latter should frame the former, 
never the other way around. 

Whatever can be done to strengthen detainee protection during armed 
conflict, legally and operationally, and to further codify the essential 
protections for detainees, is welcome. Having practical discussions, focused 
on humanitarian, legal and military challenges which this 41st Sanremo 
Round Table on IHL offers, is a step in the right direction.  
 
 

                                                      
7 See, as an example, the ‘National Bureau’ established during international armed 

conflict under article 122, Convention (III) relative to the Treatment of Prisoners of War. 
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Contemporary challenges when applying IHL 
and IHRL to protect persons deprived 
of their liberty in relation to armed conflict, 
in particular NIAC 

Blaise CATHCART 
Former Judge Advocate General, Canadian Armed Forces 

Many thanks to the organizers of this 41st Sanremo Round Table, the 
IIHL and the ICRC. In particular, I thank Professor Pocar for his kind 
invitation. I make special mention of the behind-the-scenes workers, 
including the translators, for their heavy lifting, energy and ability to herd 
all the cats.  

I am honoured and thrilled to be here to participate on this important 
panel. Thank you Ambassador, and fellow panellists Ana, Laurent and 
Camille. It is my first occasion to speak as “citizen” Cathcart at the Round 
Table since my recent retirement as the JAG.  

This panel reflects the continuing and, I think, growing interest by many 
in the interaction of IHL and international human rights law (IHRL) during 
armed conflict, particularly NIACs. 

This is truly a big topic with many layers of complexity and many 
lenses that can be used to analyze it. It is a lot to digest, especially in a brief 
presentation. This is not a complaint but rather an acknowledgement that it 
will be impossible to conduct a deep dive of the many issues and 
perspectives.  

In light of time constraints, I will focus primarily on one contemporary 
legal challenge: the question of what is the legal basis to detain in NIAC. 
The debate surrounding this issue today is seemingly endless and gives rise 
to much confusion for legal advisors, military commanders and decision-
makers alike. 

I think it is fair to say that prior to the armed conflicts against the 
Taliban and Al Qaeda in Afghanistan, there was very little doubt or concern 
about the authority of States to detain persons in armed conflict under the 
authority of IHL. However, after many years of conflict and experience 
with detainee operations in Afghanistan, Iraq and Syria, much debate and 
controversy have arisen about the legal authority to detain persons, 
particularly non-state actors, during a NIAC. The debate became squarely 
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crystallized in the recent decision in the case of Serdar Mohammed in the 
United Kingdom Supreme Court (UKSC). 

I believe the Mohammed case is well known to most stakeholders in 
IHL. It is no exaggeration to say the case, especially the decision of Mr. 
Justice Leggatt in the High Court, sent many shockwaves through the IHL 
and IHRL communities and states’ militaries, especially those who 
interoperated closely with UK Forces. The Mohammed case, along with the 
Hassan case of the European Court of Human Rights (ECtHR), exemplifies 
the challenges presented with the interaction of IHL and IHRL in armed 
conflict. They also demonstrate contemporary struggles with the distinction 
between IACs and NIACs.  

For those who may not be familiar with the Mohammed case: Serdar 
Mohammed was captured by UK forces in Afghanistan on 7 April 2010 
during a planned combat operation. He was held at a UK base in Helmand 
Province and detained for a period of three and a half months, when he was 
transferred to the Afghan authorities. He was subsequently convicted by the 
Afghan courts for offences relating to the insurgency and sentenced to ten 
years’ imprisonment.  

At trial at the first instance in the High Court, Mr. Justice Leggatt 
directed three preliminary issues to be determined. One of the preliminary 
issues concerned the relationship between Article 5 of the European 
Convention of Human Rights (ECHR) (which stipulates that no one shall 
be deprived of liberty save in the five exceptional circumstances listed in 
subparagraphs (a) to (f)) and IHL. In the result, Justice Leggatt held, quite 
astonishingly, that UK forces had no power, either under the relevant 
United Nations Security Council Resolutions (UNSCRs) or under 
customary international law (CIL), to detain prisoners for any longer than 
was required to hand them over to the Afghan authorities, and then for no 
more than 96 hours. He also found that they had no greater power under the 
domestic law of Afghanistan. On that basis, he considered that in detaining 
Mr. Mohammed the UK was in breach of article 5(1) and (4) of the ECHR. 
The Court of Appeal, although differing from some aspects to the judge’s 
reasoning, reached the same conclusion.  

Most states and their militaries, especially those who had much 
experience and practice in detaining non-state actors during NIAC, were, to 
say the least, startled and disturbed by these decisions. The results were 
completely opposite to most states’ understanding that there was clear and 
unambiguous authority pursuant to IHL to detain in both IACs and NIACs. 
State practice had consistently demonstrated that States believed they were 
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authorized under IHL to detain and regulate the conditions of detention 
during NIACs.  

Nonetheless, the High Court and CA decisions seem to reflect a view 
held by some States and academics that IHL is silent with respect to the 
legal authority for detention. Such a view would acknowledge that 
detention is regulated by IHL but it is not authorised, even implicitly. 
Accordingly, the required legal basis must be found elsewhere in domestic 
law (host and/or sending State) or in a UNSCR.  

In January of 2017, with a majority of 7 to 2, the UKSC allowed the 
Government’s appeal in part. The majority held that British forces had 
implicit power pursuant to UNSCRs to take and detain prisoners for 
periods exceeding 96 hours if this were necessary for imperative reasons of 
security. However, it determined that the procedures for doing so did not 
comply with ECHR article 5(4) because they did not afford prisoners an 
effective right to challenge their detention. Notably, the majority found it 
unnecessary to express a concluded view on whether CIL authorized the 
detention of combatants in NIAC. Lord Reed, in his dissent, concluded that 
no such authority exists under CIL. 

The UKSC’s finding that authority to detain during a NIAC in UNSCRs 
is far more persuasive, realistic and practical than the decisions in the lower 
courts. To my mind, though, it is regrettable that the UKSC did not go 
further and determine that IHL, particularly the CIL of IHL, authorized 
detention during NIACs. Many States and the ICRC believed, pre and post 
Mohammed, that both customary and treaty IHL contain an inherent power 
to intern which provides a legal basis for internment in NIAC. This position 
is based on the fact that internment is a form of deprivation of liberty which 
is a common occurrence in armed conflict, not prohibited by Common 
Article 3 or Additional Protocol II. This was a missed opportunity by the 
UKSC to bring greater legal and operational clarity to a critical dimension 
of modern armed conflict operations. 

The Mohammed case was a kind of companion case that followed the 
Hassan case out of the ECtHR. Most here are familiar with the Hassan case 
which also addresses the interaction of IHL and IHRL in the form of the 
application of ECHR during armed conflict. The Hassan case was, 
essentially, the first time the ECtHR addressed the convergence and 
conflict of IHL and the ECHR in the context of an IAC. It specifically did 
not consider the context of a NIAC. Importantly, the ECtHR in the Hassan 
case tried to reconcile the clear and narrow language of Article 5 of the 
ECHR regarding detention with the authority under IHL to detain in an 
IAC. 
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I believe the Court in the Hassan case rightly arrived at a realistic and 
practical decision that confirmed that IHL did indeed authorize detention in 
an IAC. It did so by determining that the international law of treaty 
interpretation requires that a treaty be interpreted in a manner capable of 
ensuring or accommodating its intended effect. The Court noted that Article 
31(1) of the Vienna Convention on the Law of Treaties establishes that “a 
treaty shall be interpreted in good faith in accordance with the ordinary 
meaning to be given to the terms of the treaty in their context and in the 
light of its object and purpose”. This approach to treaty interpretation is 
often described as the “implied powers” doctrine and emphasizes that a 
treaty must be interpreted in a way that makes it effective. The court also 
importantly determined that there was no need for a derogation from the 
ECHR based largely on state practice indicating that no State had derogated 
from the ECHR and, essentially, not from the ICCPR, when participating in 
an armed conflict. 

While the Hassan and Mohammed cases have provided some clarity on 
legal authority to detain persons during IACs and NIACs, both leave many 
unanswered questions and, ultimately, uncertainty for military and civilian 
decision-makers and their legal advisors. 
 
 
Summary 
 

Today, the interrelationship, convergence and conflict of IHL and IHRL 
in armed conflict are the most immediate and important challenges facing 
legal advisors, especially those in the armed forces. While the two bodies 
of law promote the protection of humans and the preservation of 
humanitarian values, there are important differences, conceptually, legally 
and practically, between them. Often, the apparent convergence, or the 
desire for the convergence, of the two bodies is viewed as an important 
evolution of the humanization of armed conflict. However, such views or 
sentiments seem to ignore the real risks to the very goal and aspiration of 
human rights – the protection of humans.  

In drawing together some threads from the preceding comments, the 
following conclusions can be made.  

Firstly, contemporary armed conflicts, particularly NIACs, involve 
multiple legal frameworks under international and domestic laws. 
However, IHL is the lex specialis of armed conflict. This is a fact for 
military legal advisors and commanders. It is the primary body of law that 
they will apply during armed conflict. It is troubling that the relevant 
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jurisprudence of the ECtHR (save for Hassan), the International Court of 
Justice (ICJ) and the commentaries of UN Committees have largely 
avoided detailed analysis of the lex specialis of IHL in their methodologies 
for reviewing human rights violations in the context of armed conflict. 
Consequently, the jurisprudence of the ECtHR, ICJ and the commentaries 
of UN Committees regarding the application of IHRL during armed 
conflict are often short-sighted, fragmented, ambiguous and unpersuasive.  

Secondly, human rights law, particularly treaties, may or may not apply 
extra-territorially during armed conflict. The issue of the extra-territorial 
application of human rights instruments will continue to cause confusion 
and uncertainty. In particular, applying the expansive concept of ‘effective 
control of the person’ test to international military operations during 
NIACs, will be very problematic.  

Thirdly, there is growing concern particularly amongst military legal 
advisors that the application of IHRL in armed conflict will make activity, 
which is lawful under IHL, unlawful under IHRL or HR norms. There may 
be no better contemporary example than the issue of detention in armed 
conflict. Any doubt that IHL, both conventional and customary, provides 
authorization to detain persons during armed conflict, especially NIACs, 
must be challenged and eliminated. This will be a daunting, difficult and 
complex undertaking but it needs to be accomplished. To conclude and 
accept that there is neither express nor implicit authorisation under IHL to 
detain in NIACs undermines and weakens the very object and purpose of 
IHL’s detention-related provisions, namely the regulation of detention by 
States and non-state organized armed groups.  

Fourthly, the jurisprudence of the ECtHR and the commentaries of UN 
Committees will likely have a distracting effect on the conduct of 
multinational military operations involving European Forces who are 
subject to the ECHR. In the absence of an UNSCR, it will be difficult for 
such European Forces to reconcile their obligations under the ECHR with 
those non-European allies who will be largely regulated by IHL 
(conventional or customary law). 
 
 
The way ahead  
 

1. A NIAC is an armed conflict. States must acknowledge that they 
have moved beyond peacetime-policing paradigms and IHL applies. 

2. States need to reassert their roles and responsibilities for detention 
during NIAC, particularly in the area of developing consistent and 
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universal IHL standards for regulating conditions of detention. While 
there is sufficient law to reasonably establish detention authority and 
regulation, there is a clear need to better ensure application of 
universal standards and compliance by state and non-state actors.  

3. Better compliance can be achieved by militaries and organized 
armed groups through training, educating and operationalizing the 
legal obligations in all aspects of the planning and execution of 
detention operations. Importantly, this will include dealing with 
vulnerable groups such as women, children, elderly, disabled, foreign 
nationals, persons with infectious diseases or terminal illnesses, 
members of minority groups, indigenous persons, and persons likely 
to be discriminated against on the basis of gender and sexual 
orientation. It is essential for militaries and organized armed groups 
to ensure compliance with IHL by “training as you fight”. 
In this regard, the ICRC’s ongoing Strengthening IHL Protecting 
Persons Deprived of their Liberty Initiative and the Strengthening 
Compliance with IHL Initiative; the Copenhagen Process: Principles 
and Guidelines on the Handling of Detainees in International 
Military Operations (2012); and The Chatham House Expert Meeting 
on Procedural Safeguards for Security Detention in Non-
International Armed Conflict (2008) are very practical, realistic and 
credible sources in assisting States and non-state actors in 
establishing standards in regulating detention during NIAC. 
As most States have provisions for creating Prisoner-of-War Status 
Determination Tribunals pursuant to Article 5 of GC III, 
consideration must be given to applying an analogous process in 
NIACs. This will mean acceptance of status-based determinations for 
detention of members of OAGs. A civilian internment framework 
analogous to the process under GC IV must also be developed. Here, 
I must note the courageous work of organizations like Geneva Call in 
assisting OAGs to comply with IHL. 

4. Importantly, States need to consider the concept of applying a single 
IHL to every armed conflict, whether IAC or NIAC. In this respect, 
States will need to afford better recognition and incentives to non-
state actors, particularly OAGs. If OAGs comply with the law they 
should benefit from it. This will require a major shift in how States 
consider the illegality or criminality of members of OAGs when they 
rebel against state authority. This would comply with the equal or, 
more accurately, the equitable application of IHL to all parties in an 
armed conflict. This view, of course, runs counter to most States’ 
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concern that applying IAC IHL principles to NIACs may result in 
legitimatizing and encouraging the conduct of rebels and criminals. 
This is a very understandable and valid concern. However, the long 
history of NIACs seems to indicate that most rebel OAGs will seek 
to comply with the law within their resources and capabilities. 
Moreover, at the end of most NIACs, amnesties are generally granted 
to the “foot soldiers” of the OAGs. A good recent example may be 
the Peace Accords between Colombia and the FARC wherein 
Colombia has granted amnesties save for the commission of war 
crimes.  

5. All real and perceived impunity for those who violate IHL rules 
concerning detention in NIACs must end. Here, States can promote 
the use of fair, transparent and credible military justice systems to 
better ensure the prevention of impunity. 

6. Lastly, these are complex and sensitive issues that will not be 
resolved solely by militaries. Too much is at stake. The breadth, 
weight and emotionalism of such issues are simply too great for just 
militaries to resolve, even for major powers like the US. It will take a 
comprehensive multi-disciplinary civil-military effort and approach 
to ensure that appropriate, transparent, fair, consistent and humane 
detention operations are implemented by state and non-state actors.  

 
This concludes my remarks. I thank you for your time and attention.  
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Les défis légaux et opérationnels posés 
par la privation de liberté durant les opérations 
militaires extraterritoriales : 
une perspective (européenne) d’Etat 

Camille FAURE 
Directrice adjointe, Direction des affaires juridiques, 
Ministère des armées français 

Je tiens tout d’abord à remercier chaleureusement le Président Pocar, 
l’Institut international de droit humanitaire de Sanremo ainsi que le CICR, 
de m’avoir invitée à intervenir dans le cadre de cette prestigieuse 41ème 
table ronde de l’Institut, d’une part et d’avoir retenu cette année le thème 
stratégique des privations de liberté au cours d’opérations militaires 
extérieures d’autre part.  

Je remercie également l’ambassadeur Benoît d’Aboville, vice-président 
de l’Institut, pour la qualité de nos échanges en amont de cette première 
table ronde et ses talents de modérateur. Je remercie enfin tous les 
organisateurs de cette rencontre pour leur professionnalisme et leur écoute.  

Comme il me l’a été proposé, je concentrerai mon propos sur les défis 
opérationnels et juridiques que pose le recours à la privation de liberté au 
cours d’opérations militaires extérieures en période de conflit armé non 
international.  

A titre liminaire, je reviens sur le choix des termes de cette 41ème table 
ronde : 

- la notion de «privation de liberté» est aussi juridique qu’abstraite. La 
privation de liberté dans le contexte d’un conflit armé non 
international, où le droit international humanitaire s’applique n’est 
évidemment pas comparable à une privation de liberté en temps de 
paix ; 

- la notion de «privation de liberté» recouvre deux ou trois phases 
opérationnelles que sont la capture d’un combattant ou d’une personne 
participant directement aux hostilités, puis la détention d’une durée la 
plus courte possible, avant la remise en liberté ou le transfert de cette 
personne aux autorités territorialement compétentes. 

 
J’insisterai sur le caractère intrinsèquement lié des questions 

opérationnelles et juridiques induites par la privation de liberté.  
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En premier lieu, dans un contexte de conflit armé non international -- 
cas le plus fréquent des opérations extérieures françaises, le recours à la 
privation de liberté est une nécessité opérationnelle. Pour autant, chaque 
théâtre d’opération ne permet pas nécessairement de surmonter certains 
obstacles s’opposant à sa mise en œuvre. 

En deuxième lieu, la prise en compte et le respect des principes et règles 
juridiques applicables, en particulier s’agissant d’un Etat partie à la 
Convention européenne de sauvegarde des droits de l’homme et des libertés 
fondamentales tel que la France, peut constituer dans certains cas un défi 
opérationnel supplémentaire.  

Enfin, des réponses au cas par cas, conciliant impératifs opérationnels et 
juridiques, doivent être identifiées pour permettre aux armées françaises de 
procéder à de telles privations de liberté en minimisant les risques de toute 
nature.  
 
 
1. La privation de liberté : une exigence opérationnelle et un défi dans 
un contexte de conflit armé non international 
 
a) Une exigence opérationnelle intrinsèquement liée à la nature du conflit 

A la différence des guerres interétatiques, où l’objectif est d’obtenir la 
capitulation de l’ennemi ou de mettre un terme à la violation de l’intégrité 
territoriale d’un Etat par un autre, les conflits armés non internationaux 
mettent les forces armées aux prises avec des groupes armés organisés dont 
les réseaux doivent être sinon définitivement démantelés, du moins 
temporairement perturbés.  

Dans ce contexte, la privation de liberté constitue un impératif 
opérationnel cardinal répondant à plusieurs objectifs. 

 
b) La réponse à des objectifs opérationnels essentiels 

Ces objectifs opérationnels sont l’attrition du potentiel de l’adversaire, 
la limitation de la violence et des pertes en vies humaines, la protection des 
populations civiles et des forces armées françaises, la planification des 
opérations, la collecte de renseignement afin d’étayer le processus 
décisionnel pour les actions opérationnelles futures. 

 
c) La privation de liberté est nécessairement à géométrie variable 

En termes de durée tout d’abord.  
Conformément au droit international humanitaire applicable, elle est 

motivée par des raisons impérieuses de sécurité liées au conflit armé et 
prend fin dès que la menace a cessé.  
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Elle peut être ordonnée à l’encontre de personnes présentant une menace 
pour la sécurité de la force ou de la population civile. 

Il va de soi que l’objectif cardinal des forces armées est de priver ces 
personnes pour la période de temps la plus brève possible.  

En termes de transfert ou d’absence de transfert ensuite.  
Les forces françaises peuvent estimer qu’à l’issue de sa capture et de sa 

rétention initiale de courte durée, l’individu ne représente plus de menace 
pour la force ou la population civile et peut retrouver sa liberté.  

Si les forces armées estiment que cet individu doit être poursuivi par les 
autorités judiciaires compétentes, il peut – dans certaines conditions- être 
remis aux autorités territorialement compétentes. 

Enfin, les autorités nationales auxquelles l’individu est transféré peuvent 
aussi, pour de multiples raisons, s’y opposer. Leur décision est souveraine. 

 
d) Cette nécessité opérationnelle engendre trois types de défis tenant à la 
nature du théâtre et au type d’intervention des forces armées 

La présence sur le champ de bataille détermine la capacité à priver de 
liberté. 

A titre d’exemple, une faible empreinte au sol est un obstacle majeur à 
une politique de privation de liberté, laquelle exige a minima des moyens 
matériels pour assurer aux personnes capturées des garanties matérielles 
élémentaires s’agissant notamment de l’information sur leur statut, de la 
prise systématique des photographies au début et en fin de rétention, de 
l’information du Comité International de la Croix Rouge le jour de la 
capture et de l’organisation de son droit de visite inopiné, des conditions de 
rétention décentes (alimentation, soins) et des conditions de sécurité. 

L’état des coopérations opérationnelles sur un théâtre peut conduire à 
écarter toute privation de liberté.  

Des coalitions ou des opérations conjointes avec des acteurs étatiques, 
voire non étatiques, déterminent notre capacité juridique à priver de liberté 
des combattants.  

A cet égard, la protection des droits de l’homme et le respect du droit 
international humanitaire par ces partenaires sont soigneusement évalués, 
pour conclure si oui ou non des assurances sont possibles et crédibles en 
cas de privation de liberté, pouvant le cas échéant entraîner la remise des 
personnes privées de liberté.  

La capacité à identifier les combattants est enfin déterminante pour 
envisager des captures.  
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En période de conflit armé non international, la privation de liberté peut 
viser deux catégories d’individus : les membres des groupes armés 
organisés et les personnes participant directement aux hostilités.  

Distinguer effectivement les personnes participant directement aux 
hostilités ou membres de groupe armés organisés, exclure la privation de 
liberté des enfants, nécessite non seulement une bonne connaissance du 
terrain, des groupes armés combattus, du renseignement, mais encore une 
certaine organisation et préparation.  
 

Ainsi, la privation de liberté est autant un impératif qu’un défi 
opérationnel. Ces défis sont propres à chaque théâtre d’opération 
extérieure. S’y ajoutent des défis juridiques, auxquels il convient de 
répondre au cas par cas. 
 
 
2. Les défis juridiques viennent le plus souvent amplifier les défis 
opérationnels. Des solutions doivent être identifiées au cas par cas pour 
concilier les exigences opérationnelles avec le respect du droit 
international humanitaire et des droits de l’homme lorsque ces 
derniers s’appliquent 

 
Chacun de ces défis appelle des réponses distinctes de l’Etat dans la 

conduite de sa politique juridique et de ses opérations. 
 

a) Questions qui intéressent l’Etat et remèdes  
1° SUR LE PRINCIPE DU DROIT DE PRIVER DE LIBERTE UN COMBATTANT EN 

SITUATION DE CONFLIT ARME NON INTERNATIONAL 
Il s’agit d’une question majeure. Tout comme certains de ses 
partenaires dont le Royaume-Uni, la France soutient qu’en période 
de conflit armé non international, sur le fondement du droit 
international humanitaire (article 3 commun aux Conventions de 
Genève de 1949 et les articles 4 – Garanties fondamentales- et 5 – 
Personnes privées de liberté- du deuxième protocole additionnel aux 
Conventions de Genève de 1977 relative à la protection des victimes 
de conflits armés non internationaux), elle a juridiquement le droit de 
priver temporairement de liberté certains combattants, à certaines 
conditions et en respectant les droits de ces personnes.  
La France soutient également que sa pratique en ce domaine est 
constante et animée par une opinio juris. A cet effet, elle intervient 
autant que possible devant le prétoire de la Cour européenne des 
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droits de l’homme en produisant des observations en qualité de tiers 
intervenant, dans les conférences diplomatiques comme la XXXII 
ème conférence du Comité International de la Croix Rouge (8-10 
décembre 2015) dont la première résolution porte sur « le 
renforcement du droit international humanitaire protégeant les 
personnes privées de liberté », et soutient les travaux académiques 
sur ce sujet. 

2° SUR L’APPLICATION EXTRATERRITORIALE DE LA CONVENTION 

EUROPEENNE DE SAUVEGARDE DES DROITS DE L’HOMME A UN CAS DE 

PRIVATION DE LIBERTE EN PERIODE DE CONFLIT ARME NON 

INTERNATIONAL 
Comme vous le savez, la Cour européenne des droits de l’homme ne 
s’est à ce stade pas prononcée sur cette question. On ne peut exclure 
que la Cour de Strasbourg applique sa jurisprudence sur les 
circonstances exceptionnelles susceptibles d’emporter l’exercice par 
l’Etat contractant de sa juridiction à l’extérieur de ses propres 
frontières (« la Cour n’admet qu’exceptionnellement qu’un Etat 
contractant s’est livré à un exercice extraterritorial de sa 
compétence : elle ne l’a fait jusqu’ici que lorsque l’Etat défendeur, 
au travers du contrôle effectif exercé par lui sur un territoire extérieur 
à ses frontières et sur ses habitants par suite d’une occupation 
militaire ou en vertu du consentement, de l’invitation ou de 
l’acquiescement du gouvernement local, assumait l’ensemble ou 
certains des pouvoirs publics relevant normalement des prérogatives 
de celui-ci » (12 décembre 2001, Banković et autres c. Belgique Req. 
n° 52207/99, § 71) au cas de privation de liberté d’individus par des 
forces françaises, au cours d’opérations extérieures. 
Il n’est pas évident de déterminer si la solution dégagée par la Cour 
dans l’arrêt Hassan c. Royaume-Uni, [GC], n° 29750/09, 16 
septembre 2014 (en particulier les § 99, § 102 : « La Cour a déjà dit 
que l’article 2 de la Convention « doit être interprété dans la mesure 
du possible à la lumière des principes du droit international, 
notamment des règles du droit international humanitaire, qui jouent 
un rôle indispensable et universellement reconnu dans l’atténuation 
de la sauvagerie et de l’inhumanité des conflits armés » (Varnava et 
autres, précité, § 185) et elle estime qu’il en va de même pour 
l’article 5 ») pourrait être transposée dans le cadre d’un conflit armé 
non international, dans la mesure où les règles du droit international 
humanitaire concernant la privation de liberté sont beaucoup moins 
développées pour les conflits armés non internationaux que pour les 
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conflits armés internationaux et les exigences de protection des 
personnes moins élevées. 
Cependant, il peut être soutenu que, si les conditions de détention 
sont « régulières » au regard du droit international humanitaire et 
exemptes d’arbitraire, les privations de liberté dans le cadre des 
conflits armés non-internationaux pourraient être considérées comme 
compatibles avec les exigences de l’article 5 de la Convention. 
La politique de gestion des risques juridiques conduit les autorités 
françaises, compte tenu du caractère lacunaire du droit international 
humanitaire concernant la privation de liberté en conflit armé non 
international, et des incertitudes sur le degré de prise en compte du 
droit international humanitaire par la Cour, à être très vigilantes sur 
les garanties accordées à ces personnes. 
Enfin, nous sommes vigilants sur les affaires pendantes devant la 
Cour qui pourraient la conduire à envisager d’étendre sa 
jurisprudence sur les circonstances exceptionnelles susceptibles 
d’emporter l’exercice par l’Etat contractant de sa juridiction à 
l’extérieur de ses propres frontières, en substituant à la notion de 
« contrôle effectif » celle de complicité de violation de la 
Convention. Cette question pourrait être examinée par la Cour dans 
une affaire concernant des requérant arrêtés et détenus au Pakistan en 
2004 puis transférés et jugés sur le territoire d’un Etat partie, dans 
laquelle sont en cause les conditions de détention et des allégations 
de torture dont les requérants auraient fait l’objet. 

3° SUR LA SOLIDITE DES GARANTIES A ACCORDER AUX PERSONNES PRIVEES 

DE LIBERTE, AVANT ET APRES LEUR TRANSFERT AUX AUTORITES 

NATIONALES.  
L’étendue de nos obligations est aussi vaste qu’exigeante 
Je mentionne rapidement ces obligations, connues de tous, qui 
trouvent leur source dans la Constitution et nos obligations 
conventionnelles. L’absence de torture, de traitements cruels, 
inhumains ou dégradants, l’absence de prononcé et d’application de 
la peine de mort, l’absence d’extradition vers un Etat tiers sans 
l’accord des autorités françaises, le suivi en détention, l’accès 
inconditionnel du Comité International de la Croix Rouge et le suivi 
régulier par les forces françaises des personnes transférées, la tenue 
d’un registre sur lequel sont consignées les informations relatives à 
chaque personne remise constituent autant d’impératifs à respecter en 
cas de transfert d’une personne privée de liberté. 
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Dès lors, la nature et les garanties offertes par les instruments 
juridiques signés par nos partenaires en cas de transfert constituent 
un point de vigilance majeur. Les garanties juridiques les plus 
robustes consistent en la conclusion d’accords intergouvernementaux 
publics et opposables (ex. des accords de statut des forces conclus 
avec le Mali et la RCA en 20131), stipulant par ailleurs des 
mécanismes de suivi régulier.  
Dans certains cas, l’absence de garanties solides (ainsi dans le cas de 
la participation de la France à l’opération ISAF de l’Afghanistan, 
aucun accord de transfert n’a pu être conclu) ne permet pas 
d’envisager de privations de liberté suivies de transferts. Les risques 
juridiques encourus étant jugés trop importants. 
En complément des réponses de l’Etat aux difficultés juridiques 
posées par la privation de liberté, les états-majors sont également 
appelés à intégrer dans la conduite des opérations un certain nombre 
de principes. 

 
b) L’application des règles de droit international humanitaire et du droit 
international des droits de l’homme est aussi une contrainte opérationnelle 
à plusieurs égards 

En termes de décision tout d’abord. La prolongation d’une privation de 
liberté relève d’une chaîne de validation qui dépasse le théâtre lui-même, 
afin de rester dans le cadre d’une durée raisonnable et de limiter au strict 
minimum la durée de privation de liberté. 

En termes d’organisation logistique ensuite. S’agissant des lieux de 
privation de liberté eux-mêmes (cf. supra), d’organisation des transferts, de 
visite des détenus lorsque les prisons de l’Etat concerné sont éloignées du 
quartier général des forces françaises sur le théâtre, de soutien en matière 
de santé etc. 

En termes enfin de formation des soldats à la gestion de ces personnes, 
au respect de leurs droits etc. 
 

                                                      
1 Décret n° 2013-364 du 29 avril 2013 portant publication de l'accord sous forme 

d'échange de lettres entre le Gouvernement de la République française et le Gouvernement 
du Mali déterminant le statut de la force « Serval », signées à Bamako le 7 mars 2013 et à 
Koulouba le 8 mars 2013 (cf. l’article 10) ; Décret n° 2014-43 du 20 janvier 2014 portant 
publication de l'accord entre le Gouvernement de la République française et le 
Gouvernement de la République centrafricaine concernant le statut du détachement français 
déployé en République centrafricaine dans le cadre de la mise en œuvre des résolutions du 
Conseil de sécurité des Nations unies et du rétablissement de la sécurité en République 
centrafricaine, signé à Bangui le 18 décembre 2013 (cf. l’article 12). 
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Conclusion 
 

Comment répondre aux défis que continueront de poser demain la 
combinaison des impératifs opérationnels et des contraintes juridiques 
s’opposant à une politique de privation de liberté dans le contexte de 
conflits armés non internationaux ? 

D’une part en veillant à renforcer la force du droit international dans les 
fora internationaux (cf. notamment les conférences du Comité international 
de la Croix Rouge), et sur le théâtre des opérations, en appliquant aux 
personnes privées de liberté des garanties solides respectées sur le long 
terme en cas de transfert vers les autorités locales compétentes. 

D’autre part en développant une culture du retour d’expérience (le 
« retex » cher aux armées) pour apprendre des expériences et défis passés et 
identifier les solutions juridiques et opérationnelles idoines. 

Enfin, avec l’aide des humanitaires et diplomates, en soutenant la 
reconstruction d’Etats dont l’administration – notamment judiciaire- est à 
l’arrêt, en promouvant la ratification des instruments internationaux de 
protection des droits de l’homme et d’abolition de la torture et de la peine 
de mort.  

Je vous remercie pour votre attention.  
 

 
 
 
 

 
 
 
 
 
 
 
 
 



 



 

II. The legal basis for deprivation of liberty 
in times of armed conflict 
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Argument in favour of IHL providing 
a legal authority for deprivation of liberty 
in relation to NIAC 

John SWORDS 
Deputy Director, Head of Operations and International Humanitarian 
Law Division, Ministry of Defence of the United Kingdom 

I’m very pleased to be here to talk, in my personal capacity, about an 
issue of great operational importance which of course was the subject of 
litigation that both Lawrence and I were involved in.  

There’s no denying the topic of this session has been a matter of thorny 
debate in IHL circles; a debate boiling down to whether or not IHL in 
NIACs merely regulates detention or whether it also authorises it. Even the 
mere concept of IHL authorisation within IACs is a bone of contention for 
some people, who see the whole of IHL as a purely restrictive body of law.  

Obviously, I don’t take that view but I do stress the importance of 
recalling the fundamental distinction between the jus ad bellum and the jus 
in bello in internationalised NIACs – where this debate is perhaps at its 
most acute. So, when I or others speak of authorisations inherent in IHL 
those in no way displace States’ obligations under the jus ad bellum as to 
the legality of any resort to force internationally. I am speaking only to the 
legality of the underlying activity in the conduct of hostilities rather than 
international law questions around sovereignty. 

At its core the debate is about the legality of in-theatre detention, in 
what is now the most common form of armed conflicts. More specifically, 
it is about determining the relevance of being able to do something as a 
matter of IHL for the purpose of law other than IHL. That might be for the 
purpose of domestic tort law; or it could be for the purpose of IHRL which 
is potentially more troubling, especially in the ECHR context given the 
strictures of both article 5(1) and the criteria for derogation.  

Before setting out the substantive arguments, I thought I’d start with two 
relatively recent developments which have a direct bearing on the debate.  

Firstly, in its updated commentaries to the First and Second Geneva 
Conventions, the ICRC, whilst recognising the controversies of the on-
going debate, has set out its clear institutional position on NIAC detention. 
The ICRC believes that IHL does indeed provide a power to detain in 
NIACs: 
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One view is that a legal basis for deprivation of liberty in non-international 
armed conflict has to be explicit, as is the case in the Third and Fourth 
Conventions for international armed conflict. Another view, shared by the 
ICRC, is that both customary and international humanitarian treaty law contain 
an inherent power to detain in non-international armed conflict. However, 
additional authority related to the grounds and procedure for deprivation of 
liberty in non-international armed conflict must in all cases be provided, in 
keeping with the principle of legality. (Commentary on Common Article 3 at 
paragraph 728 of GC1 commentary and paragraph 750 of GC2 commentary). 

 
Note that the ICRC support is based both on the Geneva Conventions 

and also on customary international law.  
Now representatives of the ICRC are here today so I’m not going to 

speak on their behalf. And whilst States do not simply accept ICRC views 
as gospel, I will say this: when the ICRC say there is a power to detain 
based on the Conventions, recall that they are the custodians of those very 
conventions. And when the ICRC also say there is a customary 
international law basis to detain, recall that they are in a strong position to 
gauge the breadth of state practice - in terms of what’s happening on the 
ground in armed conflicts across the world - as well as to appreciate the 
accompanying opinio iuris, not least from what States say in confidential 
discussions.  

The ICRC has also conducted numerous regional workshops specifically 
to discuss approaches to NIAC detention and, lest we forget, have been 
conducting detainee visits for 140 years. In 2016 the ICRC conducted 
33,000 visits of individual detainees across 98 countries. 

The second development was at the 32nd International Conference of 
the International Red Cross and Red Crescent Movement in December 
2015 – the supreme deliberative body of that Movement. Under 
consideration at that Conference was a draft resolution on detention. The 
draft resolution was debated and specifically amended to address this very 
issue of IHL authorisation. All 169 States and 185 National Red Cross and 
Red Crescent Societies in attendance adopted by consensus the following 
wording in the first preambular paragraph to that resolution on detention, it 
affirmed that:  

 
[…] mindful that deprivation of liberty is an ordinary and expected occurrence 
in armed conflict, and that under international humanitarian law (IHL) States 
have, in all forms of armed conflict [i.e. IACs and NIACs], both the power to 
detain and the obligation to provide protection and to respect applicable legal 
safeguards, including against unlawful detention for all persons deprived of 
their liberty. 
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Whatever academic leanings you may have, you cannot ignore that that 
is a compelling statement of what States - and the Red Cross movement - 
believe the position is under IHL. Whether that be in terms of what States 
consider the appropriate interpretation or application of the treaties to be 
(article 31(3)(a)/(b)), or in terms of state practice/opinio juris for the 
formulation of CIL, or, as per the ICRC perspective, in terms of both. 
 
 
Substantive arguments 
 

Against that backdrop, let’s now consider the substantive arguments. 
Why have States and the ICRC said there is a power to detain in NIACs 
under IHL? 
 
 
Ubiquitous 
 

Firstly, detention in all forms of armed conflict is ubiquitous. The US 
Supreme Court in Hamdi described detention as a fundamental incident of 
armed conflict and UK’s Supreme Court in Al Waheed cited with approval 
a statement of the ICRC President stipulating that: 
 

Deprivation of liberty is a reality of war. Whether detention is carried out by 
States or by non-state armed groups, whether it is imposed on military 
personnel or on civilians, it is certain to occur in the vast majority of armed 
conflicts.  
(Statement, 27 April 2015) 

 
Of course ubiquity, in its own right, is not to be confused with authority, 

but ubiquity can indicate that something is also inherent in armed conflicts 
and, as such, woven into the fabric of the accompanying legal framework.  

Thus viewed, the various explicit references to detention/internment in 
CA3 and AP2 might be taken to imply the power to detain, a power which 
is not, of course, in question in IACs. This is the treaty-based argument in 
support of the power - an argument also endorsed by Professor Sandesh 
Sivakumaran in his seminal book “The Law of Non-International Armed 
Conflict”. 

What the critics say, however, is that whilst detention might be a 
common feature in NIACs it is not an inherent power in IHL. Yes, 
detention happens and IHL recognises that, but any authorisation comes 
from elsewhere. IHL merely regulates the practice of detention in NIACs.  
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As you’ll hear more eloquently from Lawrence, the argument rests on 
the absence of any express authorisation in the CA3 and AP2 – in stark 
contrast to the provisions governing detention in IACs - in conjunction with 
an “object and purpose” interpretation of those treaties. 

Essentially, States were reluctant to allow international law to overly 
prescribe internal conflicts out of sovereignty concerns, and were 
particularly eager to avoid empowering or legitimising insurgents. 
Authority to detain - so the argument goes - was deliberately omitted from 
the express and implied framework and those same concerns continue to be 
a barrier to the formulation of CIL today.  

To put it another way, one cannot simply invoke the Lotus principle of 
international law to equate the permissibility of non-prohibited action 
within IHL with positive authority for such action beyond IHL because of 
this deliberate and glaring hole in IHL. 
 
 
A fortiori 
 

The typical rejoinder from the likes of me is the “a fortiori” argument. 
That if you can kill in NIACs as a matter of IHL, you must surely be able to 
detain.  

Now some sceptics accept the force of this argument at least insofar as it 
applies to the killing or detention of fighters. Whilst that is a significant 
concession some still protest the broader argument is undermined because 
the category of persons who are detainable in accordance with IHL is wider 
than the category of persons who are targetable. 

To my mind, that rests on an unduly literal reading of the argument. If 
you accept the power to use lethal force as a matter of IHL you accept the 
underlying authorising (as well as limiting) nature of military necessity. It 
is that same military necessity which underpins the detention of civilians 
posing an imperative threat in IACs notwithstanding they are not targetable.  

Other sceptics, like the UK Court of Appeal, accepted the logical force 
of the “a fortiori” argument but rejected the idea that international law is 
logical because of the sovereignty concerns previously mentioned. It’s a 
logical but not legal sequitur.  

And a third category of sceptics like, if I’m not mistaken, Lawrence, 
reject the fundamental premise of the “a fortiori” argument that if you can 
kill you can detain. They reject the idea that IHL even accords States the 
right to kill in NIACs. Like detention, they say, IHL merely regulates force.  
Military necessity 
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That is, I think, the most coherent objection but it is a remarkably 
bold assertion given the intrinsic role of offensive operations in NIACs. 
Let’s not forget, by way of context, that the legal test for a non-
international armed conflict obviously requires there to be intensity of 
hostilities.  

But more importantly to this debate it is a point of view which turns on 
its head the customary international law principle of military necessity that 
runs through IHL – both in IACs and NIACs.  

The permissive – as well as limiting - nature of military necessity was 
set out by the United States Military Tribunal at Nuremberg in the Hostages 
case and runs through the Tablada judgment of the Inter-American 
Commission on Human Rights:  
 

Military necessity permits a belligerent, subject to the laws of war, to apply any 
amount and kind of force to compel the complete submission of the enemy with 
the least possible expenditure of time, life and money. In general, it sanctions 
measures by an occupant necessary to protect the safety of his forces and to 
facilitate the success of his operations. It permits the destruction of life of 
armed enemies and other persons whose destruction is incidentally unavoidable 
by the armed conflicts of the war; it allows the capturing of armed enemies and 
others of peculiar danger. […] The Commission believes that petitioners 
misperceive the practical and legal consequences that ensued with respect to the 
application of these rules to those MTP members who participated in the 
Tablada attack. Specifically, when civilians, such as those who attacked the 
Tablada base, assume the role of combatants by directly taking part in fighting, 
whether singly or as a member of a group, they thereby become legitimate 
military targets. As such, they are subject to direct individualized attack to 
the same extent as combatants […]. The Commission wishes to emphasize, 
however, that the persons who participated in the attack on the military base 
were legitimate military targets only for such time as they actively participated 
in the fighting. Those who surrendered were captured or wounded and ceased 
their hostile acts, fell effectively within the power of Argentine state agents, 
who could no longer lawfully attack or subject them to other acts of violence. 
 
Within IHL’s constraints “military necessity permits force and the 

killing of enemies; it sanctions measures necessary to protect ones 
forces; it allows capture; it confers legitimacy and legality upon 
attacks”. Military necessity, in other words, is more than simply an 
expression of what is and isn’t prohibited as a matter of IHL, it is an 
expression of what is authorised within the conduct of hostilities in 
armed conflicts as a matter of IHL.  
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Humanity 
 
But I also think Lawrence’s viewpoint has significant implications for 

the principle of humanity, sometimes understood as the dialectical 
counterpart of military necessity.  

A prohibition on refusing quarter, in effect a positive obligation to 
accept surrender under IHL, surely envisages the detention of such 
insurgents. The clear implication of that must be that there’s a power to 
hold such insurgents under IHL. IHL cannot be agnostic about authority to 
detain if detention is required under IHL.  

Let’s take it a step further and consider a scenario familiar to many 
operators in the room. Most people accept that once you have someone in 
your custody – like the overpowered insurgent – there is some sort of non-
refoulement obligation (whether as a matter of IHL or IHRL). 

But if we are operating in war-torn countries, there are very often real 
risks of mistreatment or flagrant denials of justice associated with 
transferring detainees to the host State. These create legal barriers to 
transfer – which would put States in a catch 22 situation if they could 
neither transfer nor detain themselves. Of course, States can’t simply 
release dangerous insurgents who pose a considerable risk to local 
populations and to States’ own personnel for obvious military and 
humanitarian reasons - the so-called revolving door scenario. And if States 
did release them nonetheless, the absurdity would be laid bare as functional 
members of organised armed groups would shortly revert to being 
targetable under IHL in most people’s view. IHL’s power to detain resolves 
this. 
 
 
Status 
 

What is needed is an alternative explanation that reconciles the 
undoubted concerns States have had about affording legitimacy or powers 
to NSAs in NIACs with what are surely the inherent features of IHL 
without diluting the rigour of both military necessity and humanity.  

One explanation is perhaps offered by the fact that IHL is without 
prejudice regarding the legal status of the parties to NIACs; and recalling 
that it is legality or authority which we are ultimately concerned with in this 
debate. «The application of the preceding provisions shall not affect the 
legal status of the Parties to the conflict» (Common Article 3).  
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It’s pretty clear that the equality principle of IHL does not override that 
express provision nor require that States consider themselves as equally 
unprivileged as NSAs, to level down, so to speak.  

So, instead of interpreting States’ concerns with NSAs as necessitating a 
deliberate omission of any authority or status from IHL, some have 
suggested that they can instead be understood as preserving their own legal 
rights under international law - as States - a status that is obviously not 
afforded to NSAs.  

This brings us back to the International Conference. Recall the 
deliberate construction of the detention resolution, referring only to states’ 
powers to detain under IHL in all forms of armed conflict. That neatly 
avoids the controversy of legitimising or empowering NSAs in NIACs 
whilst recognising the inherent powers of IHL.  
 
 
Convergence 
 

And for those not convinced of the historical, logical or textual 
arguments, it’s worth recalling Tadic and the wider trend of convergence 
that has been taking place between the laws of IACs and NIACs. Note that 
the adoption from GC4 of the test for internment on imperative grounds of 
security would represent not “a full and mechanical transplant” as Tadic 
warns against doing, but would be a measured reflection of the shared 
essence between the two forms of armed conflict (Tadić at §126). Note 
again that a CIL rule would only be exercisable by States, thereby 
overcoming those sovereignty concerns.  

Note also, that even if historically States had deliberately decided that 
international law should not provide authorisation for detention in what 
were envisaged to be purely internal armed conflicts, that same rationale 
would not necessarily apply today in an era of internationalised NIACs – 
factually occurring overseas yet legally still considered under the NIAC 
IHL framework. Moreover, the jus ad bellum might be thought by some to 
plug that sovereignty deficit in that internationalised context.  
 
 
Points for rebuttal? 
 

What Lawrence and others say is that the authority to use offensive 
force or to detain comes from elsewhere – namely specific provisions from 
domestic law or certain UNSCRs. 
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But many domestic authorities – like the Royal Prerogative or certain 
executive orders – are primarily constitutional authorities to deploy the 
armed forces (whether to armed conflicts or peacekeeping operations), 
without prejudice to specific provisions as to lethal force or detention. It is 
only when they are interpreted in light of prevailing IHL (in the context of 
armed conflicts), and what are understood as the authorities and 
permissions of IHL, that we get targeting directives and offensive rules of 
engagement. If IHL was agnostic as to authority to kill we’d surely be 
having the same debate about open-ended domestic authority as we are here 
about IHL.  

But IHL is not understood to be agnostic. That’s why coalitions 
involving dozens of countries, with completely different domestic laws, 
routinely operate under the same offensive ROE, including ROE with 
provisions for status-based targeting. Multinational organisations like 
NATO will have offensive ROE - indeed standing ROE - irrespective of 
domestic legal bases or the possibility of UNSCRs. What does one 
coalition partner know of another’s domestic authority to use offensive 
force or to detain? In Lawrence’s view, might they even risk aiding or 
assisting an internationally unlawful act of allies, under IHRL, in the 
absence of domestic authority? 

Moreover, the possibility of authority from UNSCRs, whilst welcome, 
does not address all those international operations under article 51 of the 
Charter. 
 
 
Legal policy issues 
 

There are practical difficulties of classification between different forms 
of armed conflict. If domestic law had the role Lawrence envisages would 
this lead to further fragmentation of law and practice and would that be 
desirable? Would that discourage detention? Would that encourage more 
kinetic approaches? There are difficulties of reconciling Lawrence’s 
approach with IHRL. 
 
 
ECHR objections 
 

In this context IHL authority to detain is to the IHRL requirement of 
legality what mere regulation is to the prohibition on arbitrariness.  
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Under the ECHR, the exhaustive grounds for detention exclude 
internment. Whilst the Grand Chamber recognised that those categories are 
capable of being modified by international law and specifically IHL, it 
would only work to the extent it is agreed that IHL provides for such 
detention (see Hassan). 

A domestic authority, as noted by Lawrence, is not capable of 
modifying article 5(1) under that analysis which in part relies on a 
harmonious interpretation of the international legal landscape (article 31(3) 
Vienna Convention on the Law of Treaties (VCLT). 

Whilst any such domestic power could be accompanied by derogation, 
the threshold for derogation is high and the UK House of Lords and 
Supreme Court expressed doubt that it could be invoked in respect of 
armed conflicts overseas not posing a threat to the UK. It might not be 
available for all forms of NIAC detention so it wouldn’t be a complete 
answer, besides no signatory of the ECHR has ever derogated in respect of 
overseas operations. 
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Argument against IHL providing 
a legal authority for deprivation of liberty 
in relation to NIAC  

Lawrence HILL-CAWTHORNE 
Associate Professor of International Law, University of Reading 

Thank you, John Swords, for your very eloquent presentation of the UK 
Government position. 

I would like to clarify one or two points about the scope of the argument 
I’ll be making, because I think there is a lot of misunderstanding within this 
area.  

So, the first point to note is that I’m not arguing that preventative 
security detention or internment is unlawful in non-international armed 
conflict (NIAC). Instead, I’m simply arguing that neither international 
humanitarian law (IHL) nor customary international law explicitly provide 
a legal basis for detention in NIAC.  

And it’s worth keeping in mind why we are asking whether there is a 
legal basis or not. The reason why we’re asking for a legal basis, and we 
are trying to figure out where any such legal basis might lie, is because 
international human rights law (IHRL) requires a legal basis for any 
detention to be lawful. And equally there is an argument, that even IHL 
itself also requires such a legal basis, but that is a little more controversial.  

The starting point for me, and I think this starting point perhaps helps to 
explain my rebuttal to John, is that international law and IHL need not be 
logical, nor need it be helpful. It’s quite possible to have problems with the 
law and it’s precisely identifying those problems that then allows us to 
think about how to revise the law. 

So simply highlighting logical irregularities in the law is insufficient to 
make an argument about a particular legal rule. In international law we 
need to be able to point either to a clear treaty-based norm that says you can 
detain in NIAC, or a clear rule of customary international law, based on the 
practice of States. And my argument is that, neither in treaty nor custom 
can we find their opinio juris any such legal basis for detention in NIAC.  

Now I should point out that customary law is such that it is susceptible 
to change. So what I’m saying now, I may decide in five years’ time is no 
longer true simply because as States engage in practice, as States express 
their opinio juris over time, new customary norms can form. And this is 
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perhaps one area where we can potentially see that happening. But I am of 
the view that it hasn’t yet happened. 

This point was made in the Serdar Mohammed litigation. Earlier Blaise 
Cathcart very usefully summarized the Serdar Mohammed case as it went 
through the UK Courts. As he said, the Supreme Court itself didn’t take a 
position on the IHL issue, at least the majority judgement didn’t take a 
position on that. Lord Sumption, who spoke for the majority, did hint fairly 
heavily that he was inclined to agree with the dissent on this point, with 
Lord Reed’s position. And in the majority judgment, he makes a similar 
point to the one I just made about customary law potentially developing 
over time, and I quote him as saying: «There is no doubt that practice in 
IAC and NIAC is converging». 

It’s likely that this would actually eventually be reflected in opinio juris. 
It is, however, clear from the materials before us, that a significant number 
of States participating in NIAC, including the UK, do not yet regard 
detention as being authorized in such conflicts by customary international 
law. So, there is nothing inconsistent with saying that customary law can 
change in this area. And there is certainly pressure to do that, because I can 
see that there is a very strong need to say that there is a single legal basis 
that applies to all States to detain.  

So with that, I want to address the substantive points that John made and 
then also respond to these kinds of update: the new ICRC’s commentary 
and resolution from the 32nd International Conference.  

The main argument that the UK takes here, is that States detain all the 
time in NIAC. As John said, it is almost inherent in the very nature of 
armed conflict that preventative security detention will happen. And that’s 
absolutely true and that’s common both in IAC and NIAC. This, however, 
doesn’t mean that international law provides a legal basis for that detention 
that would satisfy the principle of legality under IHRL. That could only be 
the case if we can point to a treaty rule or a customary rule that indicates 
such a legal basis.  

John said that in treaty law, we have plenty of references to detention. 
Common article 3 and APII, both of which were designed specifically for 
NIAC, refer explicitly to detention. And the argument made by the UK in 
the cases concerning Serdar Mohammed and Abd Al-Wahid, was that these 
references indicated an implicit legal basis to detain. But this simply isn’t 
true. These references in the treaty indicate that there is certainly no 
prohibition for detention. IHL doesn’t prohibit States from detaining in an 
NIAC, and that’s reflected in practice where States have been detaining for 
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a long period of time. But what it doesn’t show is that, there is legal basis 
under those treaty provisions to detain. 

The reason why it doesn’t show that is because in international law there 
is a fundamental difference between regulating a particular issue and 
explicitly authorizing it. IHL actually, as a body of law, illustrates this 
phenomenon perfectly. It regulates pretty much every aspect of armed 
conflict, but in no way does it speak to the legality of armed conflict. It 
doesn’t say that armed conflict is lawful or unlawful; it doesn’t say that if a 
State participating in armed conflict complies with IHL, its initial use of 
force in that armed conflict was then lawful. That’s regulated by an entire 
separate body of law. So, simply regulating a particular issue doesn’t mean 
that it’s thereby authorized. In that sense we can see that there is no obvious 
consequence of saying that IHL regulated detention in NIAC. It does not 
necessarily mean that it then creates a legal basis to detain.  

The position under customary international law requires us to ask 
whether there is a sufficient practice and opinio juris. And as I said, the UK 
Government argues that States detain all the time in NIAC. So, that’s our 
State practice. And that seems like quite a persuasive argument. The issue 
is that with custom, of course, you also need to show opinio juris and in 
this context, opinio juris would have to take the form of a clear indication 
that States are not only detaining in NIAC, but they are doing so because 
they consider themselves explicitly authorized to do so by IHL. In other 
words they are relying on IHL, or I should say customary international law, 
as granting them the legal basis to detain in NIAC.  

Until recently that simply has not been the case. Traditionally, of course, 
NIAC, being an internal conflict, was regulated by domestic law and States 
would historically develop a specific internment regime to regulate that 
issue. So, we saw that, for example, in Colombia, in Nepal and in Sri Lanka 
and in none of these instances did the States say : this is an NIAC and, 
therefore, we have a legal basis under customary law or IHL treaty law for 
that matter, that allows us to detain in this situation. In other words, 
domestic law was relied on.  

Of course, the problem now is dealing with extraterritorial NIAC. There 
is no reason why domestic law couldn’t act as a legal basis for detention in 
those types of NIAC. So, States have tended not to rely on them so much. 
The US, however, has relied on the authorization for the use of military 
force and on domestic statutes as providing it with the legal basis to detain 
in its conflict with Al-Qaeda. Again, it didn’t rely explicitly on IHL, or at 
least if it did, then, at the same time, it seemed to rely on its own domestic 
statute.  
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Similarly, States will rely on Security Council resolutions, as the 
majority judgment in the Abd Al-Wahid Serdar Mohammed case 
concluded. It is a permissible basis for providing a legal basis to detain. But 
in these instances States have relied very well on customary law and in that 
sense, though we may have practice suggesting that States are detaining in 
NIAC; there is no opinio juris that requires to make that practice legally 
relevant, for making the claim that under customary international law 
provides us a basis to detain.  

The UK Government did point to various examples of opinio juris in the 
Serdar Mohammed Abd Al-Wahid case. I won’t go into details on that 
because we didn’t raise them. The Court of Appeal went through the fairly 
slim pile of examples of opinio juris and the Court of Appeal rejected them 
because again, in all but one of those instances the States did not rely on 
customary law or a treaty provision as the legal basis for their detention in 
the NIAC. They relied on Security Council resolutions predominantly, or in 
the case of the US, a domestic law/statute. So, again we don’t have any 
opinio juris that supports this particular claim.  

What’s more, until recently, this wasn’t the opinio juris of the UK 
Government, or if it were, they kept it remarkably secret, because the UK 
Government until very recently didn’t invoke IHL or custom as a legal 
basis for their detention operations in NIAC. For example, in the Al-
Jedda case they relied on Security Council resolution 1546 to justify their 
detentions in Iraq. The reason why the UK Government didn’t rely on IHL 
or custom until recently, I can only surmise, was because internally there 
had been a lot of discussion that suggested the opposite argument to the one 
John has now made. So, for example, in a briefing note in 2017, in the 
Ministry of Defence, it read, and I quote: «There is no power for any ISAF 
force to intern individuals in Afghanistan. This would require an express 
UNSC resolution authorization and preferably a power in Afghan law as 
well». 

So, there were a number of these statements that indicated within the 
UK Government itself that, until very recently, there was no clearly 
established opinio juris on this point. Now, as I said custom can change and 
it may be that as more and more States express an opinio juris on this point, 
we can start to see a new customary rule forming here. But as yet, I’m not 
convinced that any such rule has crystalized.  

And that brings me to the two recent examples that John pointed out to 
support his points. The first one that I’ll refer to is the 32nd International 
Conference resolution. The quote up on the board, namely the preamble 
paragraph of the resolution, specifies that: «The participating States took 



82 

the view that IHL treaty and customary law provides a legal basis to detain, 
or I should say, provides a power to detain in all armed conflicts».  

Now this could be seen as kind of a clear indication of opinio juris. But 
there are a few responses to this, which help to explain why it wasn’t 
accepted by Lord Reed, for example, in the Supreme Court, and it looks 
like it wasn’t accepted by the majority either.  

The first point is that, this resolution uses the language of a “power to 
detain”. One of the big problems in this area is the obvious scattery 
language that’s often used. What we are looking for is whether there is a 
legal basis to detain under IHL that would satisfy the principle of legality in 
IHRL. So, references to a power to detain could even be reconciled with the 
view that though IHL doesn’t authorize detention, it doesn’t prohibit it. So, 
States are permitted at least under IHL to detain. But that doesn’t have any 
consequence for other bodies of international law such as Human Rights 
Law.  

Even if the language had clearly stated that there was a legal basis to 
detain under custom, I still have certain misgivings about relying on this 
specific preamble paragraph within a resolution, as suddenly demonstrating 
and evidencing the existence of opinio juris here.  

First of all, the notion of widespread opinio juris in this area being 
illustrated by just a preamble paragraph, within a resolution that wasn’t 
actually about the legality of detention, but was rather about safeguarding 
detainees, makes it unclear whether we should draw such strong normative 
conclusions from such a statement. 

In addition, there is a bigger question in international law about whether 
you can indeed draw normative conclusions like this from these kinds of 
resolution. So we know that that resolution alone is not an expression of 
opinio juris, if that’s what it is, and couldn’t create a new rule of customary 
international law. It would have to be accompanied by States practice.  

John’s response I imagine to that, correct me if I’m wrong, would be: 
Well, we have loads of States practice, States detain all the time. Against 
this point, States have always been detaining in NIAC.  

The problem with this claim, as I said, is that those States didn’t, until 
recently, and only a few of them recently, rely on IHL as providing the 
legal basis to detain. They relied on other sources, mainly domestic law, 
occasionally international law.  

We can’t in my view take this practice, which, before the 32nd 
International Conference was legally irrelevant and suddenly make it 
relevant so as to form a new rule of customary international law. We would 
have to see States continuing with detention and expressing a clear view in 
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doing so, that that detention is explicitly authorized by custom. It’s also 
undermined by the fact that there is inconsistent practice. As I said, the UK 
has only recently taken this specific view with respect to the legal basis for 
detention in NIAC.  

The final point I’ll note relates to the comment that John made about the 
ICRC commentary, or the revised commentary, which as you saw, takes 
this view of an inherent power to detain in a NIAC. 

There are two points I would like to make in response to this, the first is 
that the reference to that inherent power to detain in NIAC is then followed 
by the sentence, as you saw: «However, additional authority relating to the 
grounds and procedures for deprivation of liberty in NIAC, must in all 
cases be provided in keeping with the principle of legality».  

But that leaves me with the question of what is the point of saying that 
there is a legal, an inherent power to detain in a NIAC if we then still need 
to find grounds and procedures in law that comply with the principle of 
legality? That implies that we need to have an instrument qualifying as law, 
providing grounds and procedures before the detention is lawful.  

I’m quite happy with that and I don’t see that saying there is an inherent 
power to detain under IHL in anyway helps us there. It may be that the 
ICRC was taking the view that non-legal policy documents could contain 
those grounds and procedures. The problem with that is that I don’t see 
how such a policy document, a non-legal document could then comply with 
the principle of legality, which in the ICRC’s view is the reason for needing 
a set of grounds and procedures for detention.  

I’m going to leave it there, because then we’ll hopefully have some time 
for questions and rebuttal.  
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Grounds and procedures for deprivation 
of liberty in times of IAC and NIAC – existing 
law and policy proposals 

Jelena PEJIC 
Senior Legal Adviser, ICRC; Member, IIHL 

I am very pleased to be here and speak about the topic of grounds and 
procedures for deprivation of liberty.  

I would like to start by saying something which is obvious but maybe 
overlooked nevertheless, which is that while most of IHL, particularly the 
Geneva Conventions III and IV, deal with deprivation of liberty1, there is 
not a single definition for detention, internment, criminal detention, arrest. 
Definitions do not exist and this is part of the reason why we are struggling 
with some of the issues that I shall be talking about.  

I will be speaking about internment, one of the obvious types of 
deprivation of liberty mentioned in IHL treaties, or rather regulated and 
even authorised by IHL treaties, which is the non-criminal detention of a 
person for serious reasons of security. As we know, this is a particularly an 
IHL-related form of detention, a non-criminal detention of a person who is 
believed to represent a security threat. It may occur, as we heard 
previously, in both international and non-international conflict, the 
difference being, that international conflict provides far more rules than 
NIAC.  

By way of reminder, there are two types of armed conflicts under IHL. 
International armed conflicts are those waged between States2, or between a 
State and a national liberation movement3 provided the requisite conditions 
have been fulfilled4. It is generally accepted that an international armed 
conflict is triggered when a “difference” between two States leads to the 
use of armed force by one against the other, regardless of the intensity of 

                                                      
1 Deprivation of liberty - detention - is a common and lawful occurrence in armed 

conflict that is governed by a large number of provisions of international humanitarian law 
(IHL). Like other bodies of law, IHL prohibits arbitrary detention. 

2 Geneva Conventions of 12 August 1949 [hereafter “1949 Geneva Conventions”] 
(adopted on 12 August 1949, entered into force on 21 October 1950), Common Article 2. 

3 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the 
Protection of Victims of International Armed Conflict [hereafter “AP I”] (adopted on 8 June 
1977, entered into force on 7 December 1978), art. 1(4). 

4 Ibid., art. 96(3). 
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fighting or its duration5. IHL governing international armed conflict is 
comprised of a series of treaties, the most important of which are the 1949 
Geneva Conventions for the protection of victims of war and the First 
Additional Protocol thereto of 1977. International armed conflicts were for 
centuries governed primarily by rules of customary IHL, which still remain 
an important source of applicable rules to this day. 

A non-international armed conflict is one waged between a State and 
one or more organized non-State armed groups6 or between such groups 
themselves7. IHL does not specify the criteria that must be met for the 
threshold of non-international armed conflict to be reached, but they have 
been identified in practice, jurisprudence and doctrine. It is generally 
accepted that a certain intensity of hostilities and the requisite organization 
of the non-State armed group are conditions that must be fulfilled in order 
to classify a situation of violence as a NIAC8. The most important sources 
of IHL governing non-international armed conflicts are Article 3 Common 
to the 1949 Geneva Conventions, Additional Protocol II thereto of 1977, 
and customary IHL. 

It should be noted that NIAC has become the prevalent type of armed 
conflict today and that the typology of NIACs has expanded over the past 
decade. In addition to “traditional” NIACs in which government armed 
forces fight against one or more organized non-state armed groups within 
the territory of a State, NIACs with an extraterritorial element have also 
emerged. These are, inter alia, armed conflicts in which the armed forces of 
one or more States, or of an international or regional organization, fight 
alongside the armed forces of a “host” State, in its territory, against one or 
more organized non-state armed groups. 

Let me just say a few words about international armed conflict (IAC). 
Prisoners of war are interned and are actually internees rather than 
detainees and the Third Convention provides an explicit legal basis for their 

                                                      
5 Pictet (ed.), Commentary: Geneva Convention IV Relative to the Protection of Civilian 

Persons in Time of War, [hereafter “Commentary to the Fourth Geneva Convention”] 
(ICRC, Geneva, 1958) p. 23. 

6 1949 Geneva Conventions, supra note 2, Common Article 3; Protocol Additional to the 
Geneva Conventions of August 1949, and Relating to the Protection of Victims of Non-
International Armed Conflict [hereafter “AP II”] (adopted on 8 June 1977, entered into force 
on 7 December 1978), art. 1(1). 

7 1949 Geneva Conventions, supra note 2, Common Article 3. 
8 See ICTY, The Prosecutor v. Dusko Tadic, Judgment, IT-94-1-T (7 May 1997), para.s 

561-568; ICTY, The Prosecutor v. Limaj and others, Judgment, IT-03-66-T (30 November 
2005), para.s 90 and 135-170; ICTY, The Prosecutor v. Haradinaj and others, Judgment, IT-
04-84-T (3 April 2008), para. 60; ICTY, The Prosecutor v. Boskoski and others, Judgment, 
IT-04-82-T (10 July 2008), para.s 199-203.  
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detention in article 21 by saying “prisoners of war may be interned”, but it 
doesn’t say why. The Convention doesn’t say “it is because they represent a 
serious security threat”. It is status-based detention, which starts from the 
obvious notion that these are people who are per se security threats, who 
are POWs, captured combatants, members of the opposing armed forces in 
an international armed conflict and, therefore, their detention is necessary 
until the end of active hostilities. Otherwise, they would go back to the 
fight. So, one of the specificities of POW detention is that there is no 
process as such. Their detention is considered lawful by the very fact of 
their representing and acknowledging to represent a security threat9.  

With respect to civilians the situation is a little different. In 
contemporary warfare civilians are, for example, often detained not only in 
direct combat, but also on the basis of intelligence information suggesting 
that they represent a security threat. The purpose of the review process is to 
enable a determination of whether such information is reliable and whether 
the person's activity meets the high legal standard that would justify 
internment and its duration.The Fourth Geneva Convention also allows the 
internment of protected persons10, for example, civilians, under certain 
circumstances. Geneva Convention IV (GC IV) also provides an explicit 
legal basis for such detention, and it provides the grounds as well as the 
process for detention of civilians.  

As regards grounds, it is a standard that amounts to either absolute 
necessity or imperative reasons of security, depending on where the civilian 
may be interned. The absolute necessity and imperative reasons of security 

                                                      
9 POWs include combatants captured by the adverse party in an international armed 

conflict. As a term of art, “combatant” denotes a legal status that, as such, exists only in this 
type of conflict. Under IHL rules on the conduct of hostilities, a combatant is a member of 
the armed forces of a party to an international armed conflict who has “the right to 
participate directly in hostilities”. 15 This means that he or she may use force i.e. target and 
kill or injure other persons taking a direct part in hostilities and attack military objectives. 
Because such activity is obviously prejudicial to the security of the adverse party, the Third 
Geneva Convention provides that a detaining State “may subject prisoners of war to 
internment”. 16 However, a POW may not be prosecuted by the detaining State for lawful 
acts of violence committed in the course of hostilities (“combatant privilege”), but only for 
violations of IHL, in particular, war crimes or other crimes under international law such as 
genocide or crimes against humanity. 

10 Internment of civilians: Under the Fourth Geneva Convention, internment - and 
assigned residence - are the severest “measures of control'' that may be taken by a State with 
respect to civilians whose activity is deemed to pose a serious threat to its security. It is 
undisputed that the direct participation of civilians in hostilities falls into that category, as do 
other acts that meet the same threshold. Civilians who take a direct part in hostilities are 
colloquially called “unprivileged belligerents” (or, incorrectly referred to as “unlawful 
combatants”). 
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are generally understood to mean the same thing in terms of a legal 
standard.  

Geneva Convention IV importantly leaves a wide space to States to 
determine what specific activity constitutes an imperative security threat or 
makes internment absolutely necessary. Unlike combatants, who may not 
be prosecuted by a capturing State for direct participation in hostilities 
(combatant privilege), civilians who do so can be prosecuted for having 
taken up arms and for all acts of violence committed during such 
participation, as well as for war crimes or other crimes under international 
law that might have been committed. This rule is the same in international 
and non-international armed conflict. Civilian direct participation is not a 
violation of IHL and is not a war crime per se under either treaty or 
customary IHL11. Clearly, while the Convention, again, doesn’t say what it 
is, direct participation in hostilities by a civilian is obviously a security 
threat to the detaining power. But it is not just direct participation in 
hostilities; other acts will need that standard too. So, it may be anything 
from, for example, financing combat operations, espionage and a range of 
other activities that the detaining State in an international armed conflict 
thinks that the civilian is conducting or belongs to the opposing side and for 
which a civilian may be interned for security reasons.  

But there are procedures provided for civilian internment in IAC and 
they boil down to the fact that “any decision on internment must be 
reconsidered, as soon as possible, by a court or administrative board”. Once 
again, depending on the territory in which a civilian is interned, the 
wording slightly differs but essentially means that civilian internment must 
be reconsidered initially, very quickly after a decision is made, and then 
periodically, at least every six months. Civilian internment must cease as 
soon as the reasons which necessitated it no longer exist12. It must in any 
event end “as soon as possible after the close of hostilities”13. Unjustifiable 
delay in the repatriation of civilians is also a grave breach of Additional 
Protocol I14

. 
Therefore, there are two issues related to civilian detention in 

international armed conflict that I would like to raise. One is: when does 

                                                      
11 See, e.g., the list of war crimes under Article 8 of the ICC Statute: Rome Statute of the 

International Criminal Court, (adopted on 17 July 1998, entered into force on 1 July 2002). 
12 Fourth Geneva Convention, supra note 24, art. 132(1); AP I, supra note 3, art. 75(3). 
13 Fourth Geneva Convention, supra note 24, art.s 46(1) and 133(1). 
14 AP I, supra note 3, art. 85(4)(b). Proceedings before a court could be taken under the 

domestic law of the detaining State to obtain the release of a civilian who is detained despite 
the close of hostilities. 



91 

internment begin? I have no answer and don’t know if there is one, so, I 
quote the treaty: «Any decision on internment must be reconsidered, as 
soon as possible, by a court or administrative board». I shall come to the 
Court and Board later. But the question is: When is the decision made and 
when does internment begin? I have posed this question to legal advisers of 
the militaries and they look at me and say “What?”. There’s not a huge 
amount of thinking about this, but it’s not a capricious question in any 
shape or form.  

The question arises because in practice we have situations, particularly 
now in extra-territorial operations, where a person is picked up, transferred 
to another country, transferred to the original country. Nobody has decided 
his or her status, so, is this internment, or what is it at the end of the day? 
When is he or she going to be transferred into criminal detention? So, the 
question: When does internment begin? still remains and by internment, I 
mean a situation of long-term detention which requires procedural grounds 
and procedural safeguards15.  

The ICRC has its own idea of when it begins, but it’s not a matter of 
public records, and this is something that we will be doing and thinking 
about further. I think it is an open question. It didn’t used to be, but because 
of what we’re seeing on the ground and the number of people who don’t 
know, who have no process and yet are being shunted around, the need to 
consider the issue has been raised. 

The second open question is that some state doctrines or policy 
documents related to international armed conflict give a definition for 
civilian internees under GC IV and then another category refers to 
“Unprivileged belligerents, also civilians”.  

                                                      
15 For the present purpose, internment in armed conflict is defined as the non-criminal 

detention of a person based on the serious threat that his or her activity poses to the security 
of the detaining authority in relation to an armed conflict. 9 It is in the area of the regulation 
of these aspects of internment that differences emerge between IHL applicable to IACs and 
NIACs, and between IHL and the corresponding rules of human rights law, and where the 
question of the interplay between the two branches of international law arises. 

Outside armed conflict deprivation of liberty should, in the great majority of cases, 
occur because a person is suspected of having committed a criminal offense. Additionally, 
in guaranteeing the right to liberty of person the ICCPR and equivalent provisions of 
regional human rights treaties 10 provide that anyone detained, for whatever reason, has the 
right to challenge the lawfulness of his or her detention 11 (also known in some legal 
systems as the right to habeas corpus). While this right is not explicitly included as non-
derogable in the ICCPR, 12 it is being increasingly viewed as such. 13 Situations of armed 
conflict often constitute a different reality from peacetime, due to which IHL provides for 
specific rules related to non-criminal detention for serious security reasons. 
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There is some debate among experts whether, on its own, the Fourth 
Geneva Convention constitutes a sufficient legal basis for the internment of 
civilians in IAC or whether it must be accompanied by domestic law of a 
statutory nature (legislation). It is not clear why this question is posed only 
in relation to the Fourth Convention and not the Third Convention, for 
there is no reason to conclude that the treaties differ in the legal authority 
provided or in the level of elaboration of rights granted. It is submitted that 
the Fourth Convention constitutes a sufficient legal basis for internment, 
which means that States do not have to enact additional domestic 
legislation to provide for a legal basis16. 

Now, again, I don’t want to go into the unprivileged belligerent versus 
civilian, I’m just talking about the issue of review and my question is the 
following: I understand, of course, that unprivileged belligerents are 
persons who take a direct part in hostilities or may conduct other pernicious 
activities against the security of the detaining State but then, who are 
civilian internees, outside that category? If the standard for everyone is 
imperative reasons of security, then why is there a separate civilian internee 
category? And whenever we’ve asked, “Who are these folks?” – given the 
fact that, as we know, you cannot have collective internment of civilians, it 
always has to be an individual assessment. Therefore, there’s always and 
has to be an individual assessment of whether a person represents a security 
threat – this remains unclear to me. Again, I’m not going into the politics of 
civilians versus unlawful belligerents, I’m talking about what the definition 
means in terms of internment or not.  

Grounds and procedures in non-international armed conflicts, leaving 
aside the issue of legal authority to detain, are not explicitly provided for in 
the law. However, the fact and the possibility as well as the authorisation 
for internment are mentioned in both Common Article 3 and Additional 
Protocol II.  

Common Article 3 to the 1949 Geneva Conventions, which is 
recognized as reflecting customary IHL, expressly provides for protections 
that must be afforded to persons taking no active part in hostilities, 
including members of the armed forces who have laid down their arms, as 
well as to those placed hors de combat “by sickness, wounds, detention, or 
any other cause”. Detention is thus explicitly mentioned as one of the 
“causes” that will give rise to the application of the protections of Common 

                                                      
16 But regulations elaborating on the internment review process would in practice be 

necessary, as evidenced by Art. 78 of the Fourth Geneva Convention, which provides that 
the Occupying Power will establish a “regular procedure” for decisions related to 
internment.  
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Article 3. These protections are meant to apply to any form of detention 
related to the armed conflict and will, therefore, also apply to detention for 
serious security reasons, i.e. internment. 

Additional Protocol II to the Geneva Conventions, adopted in 1977 - 
most provisions of which are widely considered to reflect customary IHL as 
well - also governs deprivation of liberty in NIAC. Article 4 (1) of the 
Protocol lists fundamental guarantees for all persons who do not take direct 
part in hostilities or who have ceased to take a direct part, “whether or not 
their liberty has been restricted”. Article 5 is entitled: “Persons whose 
liberty has been restricted”, and specifies that its provisions (additional to 
those of Article 4), apply whether persons are “interned or detained” in 
relation to the armed conflict17. According to the Commentary to Article 5 
(1): “[I]t is appropriate to recall its far-reaching scope. It covers both 
persons being penally prosecuted and those deprived of their liberty for 
security reasons, without being prosecuted under penal law. However, there 
must be a link between the situation of conflict and the deprivation of 
liberty; consequently prisoners held under normal rules of criminal law are 
not covered by this provision”18. It should also be noted that article 5 (2) 
provides for further obligations of “those who are responsible for the 
internment or detention” of persons whose liberty has been restricted19. 
According to the Commentary, this expression “relates to persons who are 
responsible de facto for camps, prisons, or any other places of detention, 
independently of any recognized legal authority”20. Additional Protocol II 
contains further references to deprivation of liberty for reasons related to 
the armed conflict as well21. 

As is evident, Common Article 3 is silent on the grounds or procedural 
safeguards for persons interned in NIAC, even though internment is 
practiced by both States and non-state armed groups. Additional Protocol II 
explicitly mentions internment, thus confirming that it is a form of 
deprivation of liberty inherent to NIAC, but likewise does not refer to the 
grounds for internment or the procedural rights. Lack of sufficient rules in 
IHL has become a legal and protection issue over time given that, as 
already mentioned, NIAC is the prevalent type of armed conflict today and 
that the typology of NIACs has expanded over the past decade. In addition 
to the paucity of IHL, there are also unresolved issues related to the 

                                                      
17 AP II, supra note 6, art. 5(1). 
18 Commentary on the Additional Protocols, supra note 18, para. 4568. 
19 AP II, supra note 6, art. 5(2). 
20 Commentary on the Additional Protocols, supra note 18, para. 4582. 
21 See AP II, supra note 6, art. 5(3) and (4) and art. 6 
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application of human rights law22, some of which are mentioned below. It is 
thus submitted that the legal framework governing internment in NIAC 
should be determined on a case-by-case basis, i.e. taking into account the 
relevant legal obligations in each context. 

We had operational issues fifteen years ago, as a result of which we 
issued an institutional position which expressed the grounds for detention 
in NIAC, the imperative reasons of security, and what the process should 
be. Regarding our grounds, allow me to say that, while yes, States do have 
a large margin of appreciation in terms of what specific activity will be 
considered as an imperative security threat, it is pretty clear to us, and I 
think it is internationally recognised today, although not in practice, and 
that’s a huge problem, that internment, long-term detention, cannot be 
decided on based exclusively on the intelligence value a person may have. 
So, if I don’t represent a security threat myself, because I’m unlikely to do 
something to the detaining power, civilians or whoever else, the fact that I 
may know something per se does not make me internable. It doesn’t mean I 
cannot be taken aside and questioned – but not interned.  

The second thing is that internment should not be used entirely as a 
punishment for past activity, without any indication that that activity will 
be repeated, and we have situations like that.  

Finally, internment should not be used as a general deterrent for the 
non-participation of other people. Therefore, it should not be used against 
the person being interned but used to deter others.  

In fact with regards to the non-intern aspect of things the US Supreme 
Court, in either the Rasoul or the Hamdi judgement, also confirmed that 
you cannot have internment under the laws of war, purely for intelligence- 
gathering reasons.  

In any case, I’d like to raise two more points. One is the issue of 
traditional NIAC, and our colleague from Niger this morning raised a very 

                                                      
22 It should be recalled that the other party to a NIAC is one or more organized non-state 

armed groups. The suggestion, sometimes made, that domestic and/or human rights law 
must be relied on when IHL is silent on a particular issue - such as grounds and procedural 
safeguards for internment - does not take into account the legal framework that binds the 
non-state party in a NIAC. Domestic law does not provide a legal basis for detention of any 
kind by non-State armed groups and States are free to criminalize and punish such activity 
under national legislation. Human rights law also does not provide a legal basis for detention 
by non-state armed groups. In addition, the great majority of such groups would not be able 
to provide habeas corpus, as required by human rights law, in practice. (The possible 
exception are cases in which a group, by virtue of stable control of territory has the ability to 
act like a State authority, and where its human rights responsibilities may be recognized de 
facto.) There is, however, no doubt that IHL binds non-state armed groups that are party to a 
NIAC, as evidenced by the relevant treaty provisions, and customary IHL. 
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important question. In a “traditional” NIAC occurring in the territory of a 
State between government armed forces and one or more non-state armed 
groups, domestic law, informed by the State's human rights obligations, and 
IHL, constitutes the legal framework for the possible internment by States 
of persons whose activity is deemed to pose a serious security threat. A 
careful examination of the interplay between national law and the 
applicable international legal regimes will be necessary. The right to 
judicial review of detention under human rights law will, of course, 
continue to apply; there are, however, differing views on whether this 
obligation may be derogated from23. 

 While it is, of course, understood that domestic law will provide the 
legal grounds and process for detention in a situation of traditional non-
international conflict, non-state armed group and a State, although I’m not 
saying this is the Niger case, what happens in many instances that we see, 
is that States dump the non-state armed group actors or members or 
whoever they may be, into the criminal justice system. If it functioned, that 
would be perfectly fine. However, in many cases, it does not function at all 
and so, you have people languishing for weeks, sometimes years, either 
without knowing the charges against them or without any charge at all.  

                                                      
23 As noted above, Article 9 (4) of the ICCPR is not explicitly included in the list of non-

derogable rights under Article 4 of that treaty. In its General Comment 35 on Article 9, the 
Human Rights Committee elaborated on the limits to States parties’ ability to derogate from 
Article 9. It reiterated, with respect to habeas corpus, that “in order to protect non-derogable 
rights, including those in articles 6 and 7, the right to take proceedings before a court to 
enable the court to decide without delay on the lawfulness of detention, must not be 
diminished by measures of derogation”. (See Human Rights Committee, “General Comment 
No. 35, Article 9: Liberty and security of person, Advance Unedited version, para. 67, 
available at: http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbol 
no=CCPR%2fC%2fGC%2f35&L ang=en.) Pursuant to certain other views the right to 
judicial review can never be derogated from an approach, it is submitted, that is appropriate 
in peacetime, but cannot always accommodate the reality of armed conflict. Under still other 
views, domestic law cannot allow non-criminal detention in armed conflict without 
derogation from the ICCPR even if the relevant State provides judicial review as required 
under Article 9 (4) of the Covenant. It should, however, be noted that nothing in the wording 
of Article 9 of the ICCPR excludes the possibility of non-criminal detention per se, as 
recognized by the Human Rights Committee in General Comment 35 (see generally para. 
15, and para. 64 as regards security detention under IHL). The situation is different under 
Article 5 ECHR, which specifically spells out the possible grounds for detention, without 
including security detention. It should be noted, however, that in its Judgment in the Hassan 
v the UK case, the European Court of Human Rights recognized that derogation from 
Article 5 is not obligatory in IAC: see Case of Hassan v. The United Kingdom, App. No. 
29750/09, Grand Chamber, 16 September 2014, para.s 101-103, 107, available at: 
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-146501. The Court has not yet 
had an occasion to state its opinion as regards situations of NIAC. 
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What happens alternatively is that, you have habeas corpus available in 
traditional NIACs. We have had situations, where the court system is 
functioning. There is a court, the State brings a militant before the court and 
the judges and the lawyers are simply too frightened to take the case. They 
know that if they don’t release the person, their family or themselves will 
be in grave danger. What happens as a result? The military holds on to 
these people, they never bring them out of the dark, because they say, “If 
we bring them to the courts, the courts release them”.  

What I’m trying to say is that there are many, many specific situations 
of detention that can happen in relation to armed conflicts, and that even for 
States that otherwise think that criminal justice may be the only avenue – 
and it should be an avenue – and, of course, habeas corpus must remain an 
avenue – it may be useful in certain circumstances to have within the 
military, domestic law or military regulations, or whatever, grounds and 
process for administrative review by the military. At the end of the day, this 
is non-security, non-criminal detention. People can only be held if constant 
and periodic review shows that they need to be, otherwise criminal 
detention may mean that they be put away for a very long period of time. It 
can ease the pressure on huge prison overcrowding in many countries and it 
can ease the pressure on the criminal justice system itself.  

So, on very few occasions we have actually been in a position to say to 
the States that are overwhelmed, “Why don’t you try this”. There are some 
cases where we actually had the military bring people out from the dark, 
because they don’t want to bring them to the courts. But after 
administrative review, they have realized, for example, that in sweeps they 
have captured a huge number of people or a significant number of people 
who should never have been there in the first place.  

So, I guess what I’m saying is one needs to be pragmatic about this. 
There are parallel review systems that should function in NIAC. 
Administrative review can be one, habeas corpus is another and criminal 
justice is the third.  

Finally, as regards extra-territorial NIAC, Identifying the legal 
framework governing internment becomes particularly complicated in 
NIACs with an extraterritorial element, i.e. those in which the armed forces 
of one or more States, or of an international or regional organization, fight 
alongside the armed forces of a host State, in its territory, against one or 
more organized non-state armed groups. 

The fact that Article 3 common to the Geneva Conventions neither 
expressly mentions internment, nor elaborates on permissible grounds or 
process, has become a source of different positions on the legal basis for 
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internment by States in an extraterritorial NIAC24. One view is that a legal 
basis for internment would have to be explicit, as it is in the Fourth Geneva 
Convention; in the absence of such a rule, IHL cannot provide it 
implicitly25. Another view, shared by the ICRC, is that both customary and 
treaty IHL contain an inherent power to intern and may in this respect be 
said to provide a legal basis for internment in NIAC. This position is based 
on the fact that internment is a form of deprivation of liberty which is a 
common occurrence in armed conflict, not prohibited by Common Article 
3, and that Additional Protocol II – which has been ratified by 167 States – 
refers explicitly to internment. 

Therefore, vis-à-vis legal basis there is a patchwork of different opinions 
and as regards grounds and process there’s even more of a patchwork. 
Quite frankly, it looks unacceptable because if you are a detainee in a host 
country, and you’re a national of the host country, and you have an 
intervening or assisting force or forces, the treatment and rather the 
procedural safeguards of that person will depend entirely on national law.  

For NATO States, for example, armed detention is a national 
prerogative and that any guidance that may exist – and it’s good that it’s 
coming out – is nevertheless non-legally binding. So, as the ICRC visits 
various places of extra-territorial multinational detention, we’ve been faced 
with various systems. Some have person-in-person review, with a body 
doing the review and personal representatives; others have file review and 
no access of the detainee to the body that is actually undertaking the 
internment review.  

So, this has become a real humanitarian issue for some States as you 
heard this morning because of domestic cases, and for the European Court 
of Human Rights it has become a legal issue as well. And yet, as our 
director, Helen Durham, said this morning, regardless of the fact that it’s 
fairly clear that international collective thinking and results on standards on 
grounds and process on detention are obviously necessary, there does not 
seem to be a will to do so and that is incredibly regrettable.  

The paucity of IHL treaty rules on grounds and procedural safeguards in 
NIAC, and the human rights law-related issues mentioned above, led the 

                                                      
24 See ICRC, Report on the ICRC-Chatham House Expert Meeting on Procedural 

Safeguards for Security Detention in Non-international Armed Conflict, London, 22-23 
September 2008. Available at: www.icrc.org/eng/assets/files/other/security-detention-chatham 
-icrc-report-091209.pdf. 

25 See, e.g., Judgment of a UK High Court in Mohammed v Ministry of Defence & Ors 
[2014] EWHC 1369 (QB), 2 May 2014, para.s 22-293, at: www.judiciary.gov.uk/wp-content/ 
uploads/2014/05/mohammed-v-mod.pdf. 
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ICRC to try and bridge the uncertainty by means of institutional guidelines 
issued in 2005, entitled “Procedural Principles and Safeguards for 
Internment/Administrative Detention26 in Armed Conflict and Other 
Situations of Violence”27 (hereafter “ICRC guidelines”). The rules 
formulated are based on law and policy28, and are meant to be implemented 
in a manner that takes into account the specific circumstances at hand29. 
The guidelines are relied on by the ICRC in its operational dialogue with 
States, international and regional forces, and other actors. Only two issues 
of relevance addressed in the guidelines will be briefly summarized here: 
grounds for internment and the review process to determine the lawfulness 
of internment. 

The guidelines rely on “imperative reasons of security” as the minimum 
legal standard that should inform internment decisions in all situations of 
violence30, including NIAC. This policy choice was adopted because it 
emphasizes the exceptional nature of internment and is already in wide use 
when States resort to non-criminal detention for security reasons. It seems 
also to be appropriate in NIACs with an extraterritorial element, in which a 
foreign force, or forces, is detaining non-nationals in the territory of a host 
State, as the wording is based on the internment standard applicable in 
occupied territories under the Fourth Geneva Convention31. On this and 
other issues, the guidelines take into account and attempt to reflect a basic 
feature of IHL, which is the need to strike a balance between the 
considerations of humanity on the one hand, and military necessity on the 
other. 

                                                      
26 The terms “internment” and “administrative detention” are used interchangeably in the 

guidance. It encompasses, in addition to armed conflict, other situations of violence, as the 
ICRC has observed in practice that non-criminal detention for security reasons is a common 
occurrence in peacetime practice as well.  

27 The institutional position is entitled: “Procedural Principles and Safeguards for 
Internment/Administrative Detention in Armed Conflict and Other Situations of Violence”. 
It was published as Annex 1 to an ICRC Report on “International Humanitarian Law and the 
Challenges of Contemporary Armed Conflicts” presented to the 30th International 
Conference of the Red Cross and Red Crescent held in Geneva in 2007. See: 
www.icrc.org/eng/assets/files/other/icrc_002_0892.pdf. 

28 The purpose of the Commentary is only to provide an overview of the various legal 
sources, primarily IHL, but also international human rights law, on the basis of which the 
rules were formulated. 

29 The guidelines are also meant to be contextually applied, if and when a non-state 
armed group non-criminally detains/interns persons for security reasons related to the armed 
conflict. 

30 The guidelines do not cover POW detention, outlined above. 
31 Fourth Geneva Convention, supra note 24, art. 78. 
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While activity that meets the “imperative reasons of security” standard 
may warrant internment, it is conversely clear that internment may not be 
resorted to for the sole purpose of interrogation or intelligence-gathering, 
unless the person in question is otherwise deemed to represent a serious 
security threat. Similarly, internment may not be resorted to in order to 
punish a person for past activity, or to act as a general deterrent to the 
future activity of another person. As a general matter, internment should 
not be used in lieu of criminal prosecution in individual cases when 
criminal process is in fact feasible. It must in any event be recognized that 
the imperative reasons of security standard are high and careful evaluation 
of whether it has been met must take place in relation to each person 
detained. 

In relation to the process regarding procedural safeguards for detention, 
we essentially try to be very pragmatic. Its guidelines are based on law and 
policy, mainly IHL, and I will just mention the three or four main ones.  

Firstly, for internment, of course, a person needs to be told as promptly 
as possible about the reasons for his/her internment, in a language that 
he/she understands. An internee likewise has the right to challenge, with the 
least possible delay, the lawfulness of his or her detention32. 

Secondly, the initial internment review needs to be done promptly by an 
independent or impartial body33 – we deliberately said independent or 
impartial body, we didn’t say court. It will depend on the circumstances 
whether we will operationally tell a State that a court should or should not 
be involved– there will be cases where courts don’t exist or it’s not feasible 
and an extra-territorial detention will most often be the case. It should be 
noted that, in practice, mounting an effective challenge will presuppose the 
fulfilment of several procedural and practical steps, including: i) providing 
internees with sufficient evidence supporting the allegations against them, 
ii) ensuring that procedures are in place to enable internees to seek and 
obtain additional evidence, and iii) making sure that internees understand 
the various stages of the internment review process and the process as a 
whole. Where internment review is administrative rather than judicial in 
nature, ensuring the requisite independence and impartiality of the review 
body will require particular attention34. Assistance should be provided 

                                                      
32 For the legal sources and rationale of the ICRC's formulation of this principle see 

ICRC Guidelines, supra note 47, pp. 385-386. 
33 For the legal sources and rationale of the ICRC's formulation of this principle see 

ICRC Guidelines. Ibid., pp. 386-387. 
34 See supra note 16.  
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whenever feasible, but other modalities to ensure expert legal assistance 
may be considered as well. 

Thirdly, there must be a periodic review, at least twice yearly, of the 
initial review decision to maintain detention. Our sense is also that people – 
detainees, internees – should be able to come before any administrative 
body in person and that, wherever feasible, they should be able to have 
some access to some form of legal advice, including personal 
representatives. The right to periodical review of the lawfulness of 
continued internment is also provided for in the guidelines. Periodical 
review obliges the detaining authority to ascertain whether the detainee 
continues to pose an imperative threat to security and to order release if that 
is not the case. The safeguards that apply to initial reviews are also to be 
applied for periodical reviews. 

So, these are guidelines that we put out some time ago and I’m happy to 
say that there have been States who have incorporated some of them into 
their doctrines or military manuals. But I repeat this all remains policy at a 
national level so it is not legally binding at the national level as far as we 
know and there are no guidelines at the international level of a similar 
nature that would regulate this issue. Yes, the Copenhagen guidelines exist 
related to security detention. A rather small group of States were involved 
and it did not go hugely far in terms of acceptance, or even awareness.  

It should be noted that the ICRC presented an overview of the 
humanitarian and legal problems observed in detention, particularly in 
NIAC, to the 31st International Conference of the Red Cross and Red 
Crescent held in Geneva in November 2011. Based on Resolution 1 of the 
Conference, the organization is undertaking a process of research and 
consultations35 with States, and other relevant actors, and was tasked with 
presenting the 32nd International Conference36, to be held in 2015, with a 
range of options and recommendations on how to strengthen IHL to better 
address these issues. The consultations have focused on whether and how 
the rules of IHL protecting detainees in NIAC should be strengthened, in 
four priority areas identified by the ICRC: (1) conditions of detention; (2) 
vulnerable categories of detainees; (3) grounds and procedures for 
                                                      

35 More information on the process, as well as the relevant documents, are available 
on the ICRC’s website at: www.icrc.org/eng/what-we-do/other-activities/development-ihl/ 
strengthening-legal-protection-ihl-detention.htm. 

36 The quadrennial International Conference of the Red Cross and Red Crescent gathers 
components of the International Red Cross and Red Crescent Movement (National Red 
Cross and Red Crescent Societies, the ICRC, and the International Federation of Red Cross 
and Red Crescent Societies), and all States parties to the 1949 Geneva Conventions. The 
Conventions have been universally ratified. 
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deprivation of liberty; and (4) transfers of detainees from one authority to 
another. The consultation process will inform the ICRC’s draft report and 
resolution for the 32nd International Conference, at which a decision on 
further steps is expected to be taken by the participants. The desired goal is 
to produce an outcome instrument that would elaborate and thus strengthen 
the standards applicable to detention in NIAC. Although the exact nature of 
such an instrument is still to be determined, States participating in the 
consultation process so far have generally expressed a preference for a text 
of a non-binding nature. The process to develop such an outcome 
instrument would likely begin after the 32nd International Conference. 

So, if there’s one point that I would like to end on it is simply to say 
that, on the one hand, planning for detention – and by that I mean for 
grounds and process in detention – is necessary before any armed conflict 
erupts or occurs because there is no chance that there will not be detainees, 
and on the other hand, detention must not be too complicated. We know 
more than anecdotally, what John Swords mentioned as a “may happen” – 
which is where the State simply uses kinetic force and kills rather than 
detains. And it’s not a good policy to constrain States in armed conflict not 
to detain.  

In fact, a balance needs to be found between on the one hand, the 
exigency of detention in armed conflict, in particular, non-international 
armed conflict, and on the other hand, the detainee’s rights through 
procedural safeguards. However, the procedure should not be so 
complicated that States would be entirely put off organizing detention.  
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Protéger les individus de la détention arbitraire 
dans les opérations « anti-terrorisme » : 
l’expérience d’un Etat  

Abdoulaye KAKA 
Général de la Police et Chef de l’Agence Centrale 
de Contre-Terrorisme du Niger 

Cette présentation va se dérouler en deux points. Un premier point sur la 
compétence nationale du Service Central de Lutte Contre le Terrorisme et 
la Criminalité Transnationale Organisée du Niger – ci-après, SCLCT/CTO 
– et un second point sur le régime juridique de la garde à vue.   

En particulier, par sa position frontalière avec la Libye, le Niger fait face 
à des situations telles que le trafic d’armes, de drogue et d’êtres humains ; 
avec l’activité de groupes terroristes comme, par exemple, Al-Qaïda au 
Maghreb Islamique. Sur la frontière avec le Mali et le Burkina Faso, des 
groupes islamistes sont présents ainsi que plusieurs groupes d’auto-défense 
sur la frontière Mali/Niger.  

Sur le lac Tchad, Boko Haram est notre ennemi commun avec les pays 
qui se trouvent autour du bassin. Et au niveau de la frontière du Bénin, nous 
avons une menace d’introduction. Voilà le contexte sécuritaire actuel du 
Niger.  

 
Pour faire face à toutes ces menaces, des opérations ont été lancées 

ponctuellement :  
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‐ N’GAA (devenue GAMA AYKI) est déployée à l’Est, pour faire 
face à la situation de Boko Haram ;  

‐ DONGO est à l’Ouest, pour faire face à la menace sur la frontière du 
Libéria et donc du Mali et du Burkina Faso ;  

‐ et au Nord, nous avons toujours les forces du G5 Sahel qui sont sur 
le point d’être déployées.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Concernant le G5 Sahel, voilà comment le concept d’opération a été 
prévu. Il s’agit de bandes d’opération de 50 km de part et d’autre des 
frontières. Il y a donc trois fuseaux :  

‐ le Fuseau Ouest : avec la frontière Mali/Mauritanie ;  
‐ le Fuseau Centre : avec la frontière Niger/Burkina/ Mali ;  
‐ et le Fuseau Est : avec la frontière Niger/Tchad. 

 
Nous ne sommes donc concernés que par deux fuseaux – les fuseaux 

Centre et Est – sur lesquels nous sommes présent et avons déjà installé une 
antenne. 

Concernant le SCLCT/CTO, étant donné l’étendu du pays, nous avons 
dû adapter le déploiement militaire. Partout où les militaires ont des 
opérations, nous avons mis en place, au sein des sièges de leurs Etats-
majors, une antenne d’enquête.  

Ces dernières sont ainsi réparties :  
‐ Au niveau de la frontière avec le Tchad, nous avons mis en place une 

antenne au niveau de Madama.  
‐ Nous en avons déjà une à Agadez qui s’occupe justement de la lutte 

contre la drogue, l’immigration clandestine.  
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‐ A l’Ouest, nous en avons une qui est à Dongo.  
‐ Et à Diffa nous avons celles qui s’occupent des jeunes de Boko 

Haram.  
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Au sein du SCLCT/CTO nous avons une compétence nationale. 

L’enquête en matière de terrorisme et de criminalité transnationale 
organisée est donc assurée par le SCLCT/CTO sur toute l’étendue du 
territoire national. C’est le Code de procédure pénale qui dispose à en son 
article 605.2 que : « Sous la direction et le contrôle du parquet du Pôle 
judiciaire spécialisé qui lui-même est systématiquement tenu d’informer le 
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parquet général près des chambres criminelles de la cour d’appel de 
Niamey. ». C’est le SCLCT/CTO qui a donc la compétence exclusive 
d’enquêter en la matière, et ce, sur l’ensemble du territoire national.  

Dans cette situation, le législateur voudrait garantir les droits et libertés 
des personnes détenues ; contre l’arbitraire notamment, mais aussi afin de 
mettre en œuvre une certaine célérité dans le traitement des dossiers. Ceci 
témoigne de la volonté du législateur de soumettre les actes des Offices de 
Police Judiciaire (OPJ) au contrôle d’un gardien des libertés publiques 
spécialement formé en la matière ; permettant ainsi la garantie, à la fois 
contre l’arbitraire dans les opérations, mais aussi d’une certaine célérité 
dans le traitement des dossiers.  

Mieux, en cas d’urgence, si nous ne pouvons pas être présents sur les 
lieux, les autres OPJ territorialement compétents sont habilités à prendre 
certaines mesures, en se mettant en rapport avec le pôle judiciaire spécialisé 
et avec le SCLCT/CTO.  

Là aussi, le législateur a visé la protection des présumés terroristes 
contre des risques d’altération des traces et indices, d’où la protection du 
droit à un procès équitable – notamment le respect de la loyauté de la 
preuve prévu à l’article 605.3 –. La loi fait obligation aux OPJ de tenir 
informé le PR territorialement compétent, de l’évolution de la procédure à 
tout moyen, et ce, en vertu de l’article 605.2 al.2.  

L’intérêt de l’installation de ces antennes, qui sont en fait des unités 
d’investigation spécialisées, est de rapprocher le SCLCT/CTO des théâtres 
d’opérations, ce qui présente l’avantage de :  

‐ faciliter la présence prompte des enquêteurs sur les « scènes de crime » ; 
‐ faciliter la judiciarisation des affaires auxquelles sont liées des 

personnes capturées sur les théâtres d’opérations ; 
‐ procéder à un premier tri à la source au lieu de transférer plusieurs 

personnes innocentes ou au dossier, certes pénal mais sans lien avec 
le terrorisme. Il existe des exemples concrets de cela. Par exemple, 
un jour les militaires ont arrêté une cinquantaine de femmes avec des 
enfants et les ont amenés à la cellule de Diffa, pensant qu’il s’agissait 
de femmes allant rejoindre les hommes de Boko Haram. Mais une 
fois arrivés à la cellule de Diffa, les enquêteurs ont compris que ces 
femmes-là étaient simplement parties travailler aux champs. Elles ne 
pouvaient pas le faire sans leurs enfants. Les enquêteurs, connaissant 
la culture nigériane, ont tout de suite compris cela. Ce qui n’était pas 
le cas des militaires qui n’ont pas tout de suite compris que ces 
femmes revenaient simplement du travail au champ. Si l’antenne 
d’enquête ne se trouvait pas tout proche, ces personnes aller être 
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emmenées jusqu’à Niamey, à deux milles kilomètres, alors qu’elles 
étaient innocentes. Le rapprochement de ces antennes permet donc 
de distinguer plus facilement entre personnes impliquées ou non dans 
le terrorisme.  

 
Ensuite, concernant l’obligation de mettre à la disposition du 

SCLCT/CTO ou du pôle judiciaire spécialisé, toute personne constitue un 
avantage de la législation nigériane. Toute personnes – que ce soit un 
militaire, un garde, un gendarme ou même des citoyens et villageois – 
ayant en sa possession des capturés et/ou une affaire ayant un lien avec le 
terrorisme ou la criminalité organisée, doit dans les plus brefs délais, 
procéder à leur mise à disposition du SCLCT/CTO. Il n’y a ainsi pas de 
risque que la personne soit détenue longtemps, par des non-spécialistes de 
la question.  

Nous avons tout de même rencontré des difficultés pratiques dans le 
cadre de la gestion des personnes détenues. Notamment lorsque les 
militaires interpellent deux cents ou trois cents personnes, et les présentes 
directement au commissariat sans dire pour qu’elle raison, ni qui les a 
arrêté. Ils les mettent donc à disposition de la cellule, mais sans donner les 
informations requises pour que la cellule puisse procéder aux enquêtes. Or, 
dans ces conditions, c’est-à-dire sans informations, il est pratiquement 
impossible de procéder aux enquêtes. 

C’est pourquoi nous avons conçu, ce que l’on appelle une fiche de mise 
à disposition, que l’on doit remettre à tous les combattants. Distribuée à 
tous les services des FDS ; cette fiche doit être renseignée par celui qui met 
à disposition et accompagne le capturé et/ou le suspect.  

Il s’agit notamment de renseigner sur l’identité et le statut fonctionnel 
de celui qui est interpellé, les conditions dans lesquelles a eue lieu 
l’interpellation, l’identité de l’interpellé, ses premières déclarations, etc. 
Nous avons également fait un travail de sensibilisation afin que les 
militaires appliquent correctement cette procédure. Au départ réticents, les 
militaires se plaignaient des remises en liberté ordonnés par les juges. Or, le 
travail de sensibilisation a permis de leur faire prendre conscience que, s’ils 
voulaient que les poursuites ne soient pas abandonnées, il fallait procurer 
des renseignements en ce sens ; un juge ne pouvant pas condamner une 
personne sans aucuns éléments. Les forums de discussion organisés avec 
les militaires ont donc permis de les convaincre de la nécessité de donner 
les informations pertinentes et nécessaires sur les circonstances des 
arrestations. Cette fiche permet aujourd’hui de faire d’une part, un premier 
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tri dès la réception des gardés à vue, et d’autre part de servir de base pour la 
judiciarisation des affaires.  

Cette fiche de mise à dispositions n’a pas été intégrée dans le Code de 
procédure pénal, mais c’est nous qui, parce que nous avons été confronté à 
cette réalité, avons pris l’initiative de mettre en place cette nouvelle 
procédure. Il était nécessaire de la mettre à disposition et d’obliger les 
militaires nigériens à la remplir – mais également les militaires de 
l’opération Barkhane, ainsi que les militaires américains avec qui nous 
travaillons – pour que la procédure puisse démarrer et se dérouler dans les 
meilleures conditions possibles.  

Nous somme d’ailleurs en train d’étendre cette procédure de fiche de 
mise à disposition aux opérations du G5 Sahel, pour que toute personne 
capturée au front y soit soumise. En effet, bien souvent les unités d’enquête 
ne sont pas présentent sur le terrain ; or, pour que les personnes capturées 
puissent avoir un procès équitable et que le procès puisse se baser sur des 
éléments de preuves concrets, cette fiche de mise à dispositions devient une 
nécessité.  

Cela vaut ce que ça vaut parce que, pour le moment, le Code de 
procédure pénale n’en parle pas, mais elle permet tout de même 
d’améliorer la procédure de manière concrète.  

Nous avons également, amélioré les moyens de la détention et du 
transfert.  

Dans un premier temps, les personnes capturées étés transférées dans le 
camion de transfèrement ci-dessus. Or, pour les personnes blessées, âgées 
et les personnes vulnérables, un transfèrement de 3 000 km, effectué dans 
un camion militaire, peut être fatal. Lors des premières arrestations et 
transferts nous avons assisté à deux ou trois morts et nous avons, bien sûr, 
étés interpellés par cela.  
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Donc nous avons été obligés de changer de moyen de transfert et nous 
avons désormais des bus – avec des places assises confortables – destinés à 
ces transferts de longue distance. Durant ces transferts, ce sont uniquement 
des spécialistes du SLCT, formés au traitement des détenus, qui sont en 
rapport direct avec eux.  

Concernant les conditions juridiques de la garde – internes au Niger – 
elles sont prévues par les dispositions de l’ordonnance 2011-12 du 27 
janvier 2011. Selon cette ordonnance, ne peuvent faire l’objet de garde à 
vue que les personnes contre qui, il existe des indices graves et 
concordants, qu’il a commis les actes tombant sous le coût de l’article 
préliminaire de l’ordonnance 2011-12 du 27 janvier 2011, ou des actes de 
criminalité transnationale organisée. Il faut donc qu’il y ait : 

‐ des faits incriminés comme actes terroristes ou criminels transnationales 
organisés ; 

‐ un lien entre les faits incriminés et la personne suspectée ; et 
‐ la qualité d’OPJ pour décider de la mise en garde à vue. sur ce point, 

nous avons souvent eu des problèmes avec des commandants de 
gendarmerie et de brigade, locaux, qui appellent notre service en 
nous disant qu’ils ont arrêté une personne. Or, lorsque les éléments 
donnés par ces officiers ne sont pas suffisant, nous demandons de ne 
pas procéder à la mise en garde à vue, ou de la faire cesser. C’est-à-
dire que le service central, même lorsqu’il n’est pas présent, à le 
contrôle sur l’ensemble de toutes les forces de défense et de sécurité 
à l’intérieur du Niger.  

 
Théoriquement, l’OPJ qui est formé, connait les obligations qui pèsent 

sur lui. Il sait que s’il ne respecte pas ces obligations, il sera poursuivi. Il 
doit donc garantir la mise en œuvre des principes suivants :  

‐ respect de la dignité humaine ; 
‐ notification au suspect de son droit à un avocat à partir de la 48ème 

heure de garde à vue ; 
‐ interdiction du recours à la torture et aux traitements inhumains et 

dégradants ; 
‐ gardé à vue dans les locaux de police reconnus comme tels en la 

matière ;  
‐ faire accompagner le présumé terroriste d’un certificat médical 

attestant qu’il n’a pas subi de sévices ; 
‐ respect et protection de la présomption d’innocence, c’est-à-dire que 

nous enquêter à charge et à décharge bien entendu ;  
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‐ respect et protection de tous autres prérogatives reconnues au 
présumé terroriste en vertu des droits de l’Homme et du droit 
international humanitaire.  

 
 
 
 
 
 
 
 
 
 
 
 

 
La violation de ces obligations de l’OPJ, ainsi que par tout autre agent, 

implique des sanctions pénales, sans préjudice des sanctions disciplinaires. 
Ensuite, les droits du présumé terroriste gardé à vue sont les suivants :  
‐ droit d’être informé de ce pourquoi il est gardé à vue ; 
‐ droit au repos ; 
‐ droit de recevoir des visites de sa famille, bien sûr ces visites sont 

restreintes à la famille proche ;  
‐ droit de communiquer avec sa famille (téléphone, correspondances 

écrites etc.) Très souvent c’est le CICR qui, selon le stade de la 
procédure et ce que celui-ci permet, recherche la famille et met le détenu 
en communication avec elle. Très souvent, ceci est permet dès la fin des 
premières auditions, surtout lorsqu’il s’agit de mineurs ou de femmes.  

 
Ensuite notre service s’est doté d’un service médical, par qui, toute 

personne présente dans nos services est systématiquement visitée. Nous leur 
donnons aussi à manger sur place. C’est une alimentation assez équilibrée.  

Et nous recevons également un autre indice qui montre que nous 
sommes au diapason, puisque le SCLCT/CTO reçoit quotidiennement et de 
manière inopinée, les organisations de protection et de veille au respect des 
droits humains tels que le CICR, la CNDH, l’ANDDH, etc. 

Les agents de ces organisations procèdent à des contrôles systématiques 
des conditions de détention des gardés à vue. Ce regard extérieur permet 
d’améliorer les locaux, notamment sur leur propreté mais aussi sur 
l’alimentation ou l’insuffisance des rations alimentaires. Sans eux, certains 



110 

droits seraient bafoués, parce qu’en tant qu’opérationnels, l’action nous 
absorbe parfois.  

Ces organisations tiennent avec les détenus des entretiens individuels, 
en dehors de toute présence de l’autorité chargée de l’application de la loi. 
Tous types de questions sont posés aux gardés à vue durant ces entretiens, 
sans que celui-ci ou l’agent ne se trouve dans l’obligation de divulguer quoi 
que ce soit de leur entretien.  

Bien entendu, ce travail se fait dans des conditions difficiles. Je pense 
qu’une personne du CICR va parlait des prisons au Niger, mais en ce qui 
concerne nos cellules, elles sont parfois bondées. Prenons le cas de Diffa, 
nous avons des cellules prévues pour accueillir 4 à 5 personnes, et le 
commissariat est prévu pour en accueillir une vingtaine. Il arrive toutefois 
que l’on nous amène 150 personnes en même temps. Donc imaginez dans 
quelles conditions nous sommes amenés à gérer ces personnes-là avec si 
peu de moyens. Il y a par exemple, une ou deux douches pour toutes ces 
personnes.  

Ce sont des difficultés, parce que les structures qui existent ne sont pas 
adaptées à la montée subite du terrorisme. Nous faisons toutefois des efforts et 
avons fait des requêtes pour que des nouvelles cellules soient construites.  

Concernant l’alimentation enfin, nous faisons également avec les 
moyens du bord. Vous voyez ci-dessus le type de cuisine à notre 
disposition. Nous essayons d’acheter la nourriture en gros pour réduire les 
coûts mais les conditions ne sont pas optimales. 
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Deprivation of liberty during NIAC security 
screening operations 

Chris JENKS 
Associate Professor of Law, SMU Dedman School of Law; 
Member, IIHL 

Introduction 
 

I have been asked to address deprivation of liberty during screening 
operations conducted in non-international armed conflict (NIAC). As a 
vehicle for that discussion, consider the following scenario: 

The State of “A” is a party (SP A) to a NIAC. The SP A armed forces 
have surrounded the City of Blue, a civilian populated urban area currently 
under the control of an organized armed group (OAG B). Numerous States 
and the United Nations have designated OAG B as a terrorist organization. 
The military commander of the SP A forces has the mission to seize and 
secure the City of Blue in order to restore safety and security for the 
civilian population and to deprive OAG B of the ability to use the City. 

In support of its overall objective and mission, and in order to prevent 
belligerent members of OAG B from escaping, the commander of the SP A 
forces orders the systematic screening of all persons fleeing the City. To 
that end, SP A forces conduct cordon and search1 operations around the 
City. Soldiers at various points in the cordon direct anyone who approaches 
to screening stations at strategic checkpoints established around the City. 
Anyone leaving the City of Blue has to pass through one of the 
checkpoints. All persons who arrive at the checkpoint wait to have their 

                                                      
1 Cordon and Search is: “an operation to seal (cordon) off an area that units then search 

for persons, items and information of potential intelligence value. Effective cordon and search 
operations possess sufficient forces to effectively cordon and search a target area. Cordon is 
given to a unit to prevent withdrawal from or reinforcement to a position. It is a form of 
isolation. Cordon implies occupying or controlling terrain, especially mounted and dismounted 
avenues of approach. Search implies the physical and visual inspection of an area. Both the 
object of the search and the physical area of the search influence the type and degree of the 
search” (Army Tactics, Techniques, and Procedures No. 3.-06.11 Combined Arms Operations 
in Urban Terrain, para.s. 5-112 to 5-113. Department of the Army, 10 Jun. 2011). 

See also Marine Corps Center for Lessons Learned, Cordon and Search Tactics, 
Techniques and Procedures (3 Jun. 2005) (describing different variants of cordon and 
search). 



112 

identity checked. The additional biometric information2 (finger prints, retinal 
scans and photographs) is also collected, and persons are questioned in order 
to identify any affiliation with OAG B. If suspected of such an affiliation 
they are taken to a separate detention facility for further questioning. 
Otherwise, they are allowed to pass through the screening station. 

As the number of residents of the City of Blue seeking to leave 
increases, SP A forces encounter difficulties and delays at the security 
screening checkpoints. The number of residents seeking to leave vastly 
exceeds intelligence estimates and other ongoing operations have led to 
some resources, both personnel and material, which were initially 
designated for the checkpoints, to be diverted elsewhere. 

As a result, while the waiting period was initially a few hours, delays at 
some checkpoints are more than 24 hours. Residents of the City of Blue 
wait to pass through the checkpoint in a series of staging or holding areas 
from which they are not allowed to leave. As time passes, they seek shelter 
under impromptu structures, some created by the SP A forces and others by 
the residents themselves. The living conditions, notably food, water, and 
sanitation are increasingly dire.  

With that hypothetical scenario as a backdrop, my remarks will consider 
three variants:  

(1) SP A forces are conducting security screening operations outside the 
City of Blue as discussed above and the operations are considered 
through the lens of international humanitarian law (IHL). 

(2) SP A forces are conducting security screening operations outside the 
City of Blue but the operations are considered through the lens of 
both IHL and international human rights law (IHRL). 

(3) Partner forces of SP A, the Blue Democractic Militia or BDM, are 
conducting security screening operations outside the City of Blue 
and the operations are considered through the lens of whether/when 
SP A may be liable or responsible for the actions of a 3rd party, here 
the BDM. 

 
In terms of why this discussion matters, as the chair indicated, I recently 

concluded an appointment as the Special Counsel to the General Counsel 
for the US Department of Defense.3 During that year, I had the privilege to 

                                                      
2 See Air Land Sea Application Center, Biometrics Multi-Service Tactics, Techniques, 

and Procedures for Tactical Employment of Biometrics in Support of Operations (2016). 
3 The author delivered Round Table remarks and wrote this paper in his personal 

capacity. Neither the remarks as delivered nor this paper necessarily reflect the views of the 
US Department of Defense or government. 
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work with lawyers at the US Defense, Justice and State Departments on 
several different detention-related issues. I came away from this last year 
surprised at the myriad of ways, both direct but more so indirect, where 
contemporary combat operations are yielding either de jure or de facto 
detention issues.  

Detention operations are hard enough when they are envisioned and 
planned. But the unexpected situations arising out of armed conflict where 
deprivation of liberty either occurs or may be argued are likely to be far 
more problematic and challenging. Ultimately, the point of my remarks is 
to ask whether military forces engaged in contemporary combat operations 
need to re-evaluate the formulation of legal risk analysis both in the 
planning and conduct of those operations. And this point is only amplified 
as applied to those military forces subject to extra-territorial application of 
a human rights treaty as well as those participating in a coalition and/or 
supporting non-state actor partners. 

Returning to our scenario and the first variant. 
 
 
1. IHL & Security Screening Operations 
 

What does IHL have to say about the SP A forces conducting security 
screening operations outside the City of Blue? The start point has to be that 
the SP A forces have the obligation to humanely treat the residents of Blue 
at the screening checkpoint. We would look to common article 3 as there is 
no indication that the residents, while at the checkpoint, are taking an active 
part in hostilities. We would also consider the customary international law 
and fundamental guarantees of article 75 of Additional Protocol I, which 
applies to persons in the power of a party to the conflict. 

In terms of what the humane treatment obligation means, it is a sliding 
scale based on the temporal duration of the security screening. Where the 
processing time is not long, the obligation wouldn’t require much. But 
under the facts of our hypothetical scenario, at least at some checkpoints 
the delays are twenty-four hours. The longer the delays, the more is 
required for humane treatment. That would begin with water, food, 
sanitation and shelter.  

But under IHL, could there come a point when civilians delayed at a 
security screening checkpoint, which they were unable to leave, would be 
considered deprived of their liberty? While the answer is yes, the contours 
of when and how that point is reached are better understood by reframing 
the question. 
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A key element is motive, here the motive of the armed forces in 
establishing the checkpoints. In terms of why the armed forces would set 
up such checkpoints, the answer should be grounded in the principle of 
military necessity, which permits measures which are necessary to 
accomplish a legitimate military purpose and are not otherwise prohibited 
by IHL. As the United States Military Tribunal at Nuremberg in the 
Hostage case held, military necessity permits a belligerent to:  

 
[a]pply any amount of and kind of force to compel the complete submission of 
the enemy with the least possible expenditure of time, life, and money. In 
general, it sanctions measures by an occupant necessary to protect the safety of 
his forces and to facilitate the success of his operations. It permits the 
destruction of life of armed enemies and other persons whose destruction is 
incidentally unavoidable by the armed conflicts of the war; it allows the 
capturing of armed enemies and others of peculiar danger.4 
 
There are any number of legitimate reasons a military commander 

tasked with seizing and securing the City of Blue might decide to cordon 
off and isolate the City. A reasonable commander may well decide that 
security screening to identify potential members of OAG B is necessary 
both to protect the safety of military forces, the civilian population as well 
as facilitating the seizing of the City.  

In terms of screening the residents at the checkpoint, while at some 
levels we might prefer a discrete answer, that after X hours or Y days of 
delay the screening operations constitute detention, the reality is that it’s 
very contextual and based on the circumstances prevailing at the time.  

I would advise the SP A forces to have intelligence driven, objective, 
criteria or indicators to identify those individuals at the checkpoint who 
may be affiliated with OAG B. In essence the SP A forces would want to 
know factors, the accumulation of which would form a reasonable 
suspicion. 

You could envision the screening checkpoint requiring residents to 
produce identity documents and submitting biometric data, some 
combination of finger prints, photographs and facial recognition. Where the 
capability exists, you could also envision cross referencing information 
against available databases. 

But how long before the delays at the checkpoint constitute detention? 
So long as the military necessity exists, the delays during initial security 
screening, even where the residents are not able to leave the holding area 

                                                      
4 United States v. Wilhelm List, et al. (1948) XI TWC 1253-1254. 
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they voluntarily entered,5 would not constitute arrest,6 detention7 or 
internment8 under IHL.9 But in the absence of military necessity, or when 
that necessity has dissipated, then IHL would look differently at the delays. 

Contrast that with the situation where the SP A forces, as the result of 
initial security screening, suspect individual “X” of a connection with OAG 
B and transport X to a detention facility for further questioning. There, X 
should be considered detained within the meaning of IHL. Initially the 
motives the SP A forces had in questioning X (and everyone else passing 
through the checkpoint) were generalized and related to the safety of the SP 
A forces, the safety of the fleeing residents, and facilitating the mission to 
seize and secure the City. But once the information on X crossed the 
threshold of reasonable suspicion, the SP A forces’ motives changed and 
together with the nature or characterization of the interaction. SP A forces 
will be able to impose additional security measures on X and X will be 
entitled to certain rights and process.  

This scenario highlights a friction or tension within IHL, although 
obviously IHL is no stranger in balancing competing aims. There are the 
humane treatment obligations and military necessity already discussed. But 
there is also the obligation to protect civilians writ large as well as the 
specific obligation to take constant care to avoid or minimize harm to 
                                                      

5 The question of voluntariness for those entering a holding area as part of fleeing an 
area under the control of a terrorist organization is context specific and, depending on the 
circumstances, debatable. 

6 Arrested means “the period that a person is in the hands of the police…” Commentary 
on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 1949, 3061 (Jean 
S. Pictet et al. eds., 1987).  

7 Detained “refers to deprivation of liberty… prior to sentence or prior to a decision on 
internment”. Ibid at 3062. 

8 3063 Interned means “deprivation of liberty ordered by the executive authorities when 
no specific criminal charge is made against the individual concerned.” Ibid at 3063. 

9 Even if the deprivation of liberty was considered detention, that would not 
automatically impose additional obligations on the SP A forces. Article 75 states that “[a]ny 
person arrested, detained or interned for actions related to the armed conflict shall be 
informed promptly, in a language he understands, of the reasons why these measures have 
been taken.” Protocol Additional to the Geneva Conventions of 12 August 1949, and 
Relating to the Protection of Victims of International Armed Conflicts, art. 75, June 8, 1977, 
1125 U.N.T.S. 17512. But the Commentary acknowledges that: “Legal practice in most 
countries recognizes preventive custody, i.e., a period during which the police or the public 
prosecutor can detain a person in custody without having to charge him with a specific 
accusation; in peacetime this period is no more than two or three days, but sometimes it is 
longer for particular offences (acts of terrorism) and in time of armed conflict it is often 
prolonged. In any case, even in time of armed conflict, detaining a person for longer than, 
say, ten days without informing the detainee of the reasons for his detention would be 
contrary to this paragraph” (Commentary on the Additional Protocols of 8 June 1977 to the 
Geneva Conventions of 1949, supra note 6, at 3073). 
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civilians. In our scenario, the SP A forces would want to know if there is 
reason to believe that belligerent members of OAG B were attempting to 
pass through the security checkpoints and resume operations elsewhere. 
Where those reasonable grounds exist, they may, indeed must, inform and 
influence the SP A forces’ actions. 
 
 
2. IHL + IHRL & Security Screening Operations 
 

Shifting to the second variant, SP A force are conducting security 
screening operations outside the City of Blue, but the operations are 
assessed through the lens of both IHL per above and also IHRL.  

The most robust body of human rights and its application remains the 
European Convention and Court on human rights. There are many in the 
audience far better equipped to substantively discuss those issues, so I will 
just highlight two, those arising from the immediate conduct of the security 
screening checkpoints and those arising after the fact.  

First, as to issues arising from the conduct of security screening 
checkpoints, would the screening operations constitute a deprivation of 
liberty outside formal arrest or detention under human rights law?  

I think a critical point in this analysis would be whether the residents of 
the City of Blue are free to leave the security checkpoint, and in our 
hypothetical scenario they are not. Here, the ECtHR Grand Chamber 
decision Austin v. United Kingdom provides a useful touchstone. Austin 
was the first time the Court considered deprivation of liberty with respect to 
“kettling,” the “containment of a group of people carried out by the police 
on public-order grounds.”10 Austin arose from the police using a cordon to 
contain some three thousand people in Central London for a period of up to 
seven hours. Included in this group were individuals protesting capitalism 
and globalization who were believed would engage in looting and violence 
as well as individuals who had nothing to do with the protest. Regardless, 
and similar to our hypothetical scenario, once someone entered the 
containment area they were not allowed to leave. While in the containment 
area, individuals “were only able to stand up or sit on the ground and had 
no access to toilet facilities, food, or water.”11 

                                                      
10 Austin v. United Kingdom [GC], nos. 39692/09, 40713/09 and 41008/09 §52 ECHR 

2012. 
11 Austin, separate opinion § 14. 
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A majority of the Grand Chamber held that there was at most a 
restriction on freedom of movement but not a deprivation of liberty. The 
majority referred to the cordon as the least intrusive and most effective 
means and stressed that the context in which the cordon was imposed was 
significant.  

Accordingly, the attendant context and circumstances would dictate 
what’s considered proportionate in terms of permissible time at or in the 
checkpoint and the necessity of various levels of intrusiveness. In terms of 
the biometric information collection, viewed through a human rights lens, 
there is likely a difference between cross referencing identity information 
on those passing through the checkpoint against existing databases, and the 
privacy controls implicated in collecting and maintaining information, 
including biometrics, from the residents of the City of Blue.12 

There are also implications arising from the conduct of such security 
screening. Here I’m speaking of the situation where a belligerent member 
of OAG B successfully passes through the security checkpoint and 
subsequently kills civilians. While very context and situational dependent, 
we should recognize the potential for State A to be liable under human 
rights law if those deaths were considered reasonably foreseeable and State 
A is deemed deficient in its security screening operations.13  
 
 
3. NSA, Security Screening Operations & 3rd Party Responsibility 
 

Finally is the third variant, where partner forces of SP A, the Blue 
Democractic Militia (BDM), are conducting security screening operations 
outside the City of Blue and we assess the operations through the lens of 
when a State is liable or responsible for the actions of a 3rd party. 

The first thing we would want to know is in what ways SP A is 
supporting the BDM. Perhaps it is financing, equipping, and/or training. 
Assume that the BDM are committing any number of abuses at the 
checkpoints, the BDM are physically assaulting some residents of the City 
of Blue and they are not meeting their humane treatment obligations. When 
would SP A be liable for the BDM’s actions? I think the initial answer is 

                                                      
12 See M.K. v. France, no. 76100/13 ECHR 2015 (holding that the absence of safeguards 

for collection, preservation and deletion of fingerprint records of persons suspected but not 
convicted of criminal offences is contrary to Article 8 of the Convention). 

13 As the ECtHR held in Austin, the Convention “may imply positive obligations on the 
authorities to take preventive operational measures to protect individuals at risk of serious 
harm from the criminal acts of other individuals.” Austin, supra note 10 § 55. 
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that SP A would only be legally liable if they are determined to have been 
in either overall or effective control of the BDM.14  

Let’s assume for the sake of argument that SP A is not in overall or 
effective control of the BDM. That means SPA is not initially liable for the 
BDM’s actions. But what about where the BDM continues to take such 
actions and SP A continues to finance, equip, and train? The SP A forces 
are required to exercise due diligence and where it is, or should be, on 
notice about the BDM’s conduct, future BDM abuses may trigger if not 
liability for SP A, the duty to defend their action (or inaction) in front of a 
human rights body. 

This is arguably the situation in which the Danish military found itself. 
In 2004 Danish forces partnered with Iraqi forces in a military operation 
near the Iraqi city of Basra.15 During the course of the operation 
approximately 30 Iraqis were detained and purportedly subsequently 
subjected to inhumane treatment and torture by Iraqis at an Iraqi detention 
facility. Some 23 of the Iraqis later filed a complaint against the Danish 
Ministry of Defense. The Danish Court did not address the question of 
ECHR jurisdiction or whether the risk of torture was foreseeable to Danish 
authorities. Instead, the Court found that that the Danes “should have 
known that there was a real risk that individuals captured in the operation 
would be subject to inhuman treatment in Iraqi custody.”16 The quantum of 
support the Danes provided to the operation appeared to be significant to 
the Court, perhaps yielding a test of whether the partner forces would have 
been able to proceed with the operation without the assistance of the State 
in question.17 
 
 
Conclusion 
 

In conclusion, as we all know, contemporary combat operations have 
led to the displacement of millions of people, creating tremendous 

                                                      
14 See Antonio Cassese, The Nicaragua and Tadić Tests Revisited in Light of the ICJ 

Judgment on Genocide in Bosnia,18 Eur. J. Int’l L. 649 (2007) (discussing the different 
control tests). 

15 See Anders Henriksen, Detainees in Iraq Win Damages From Denmark in High Court 
Ruling Just Security (Jun. 22, 2018) (detailing the Danish High Court decision, which was 
issued in Danish). 

16 Ibid. 
17 Here, the Danish Court ruled that the “Iraqi forces likely would not proceeded with 

the operation without the assistance offered by the Danes.” Ibid. 
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humanitarian needs as well as posing security challenges. Both those needs 
and the corresponding challenges must be addressed.  

In terms of the challenges, security screening of large numbers of people 
during armed conflict is tremendously difficult. It’s hard when conducted 
by state armed forces with resources and experience. It’s harder still for 
state armed forces lacking resources and experience and for non-state 
actors. And there is the ever-looming question of when and why states are, 
or should be, liable for actions taken by other states or groups fighting 
together as a coalition. 

In considering security screening operations, we have to focus on the 
motives of those conducting the operations and the context by which they 
are occurring. I realize we don’t always have that information or as much 
as we would like. But we should resist the temptation, however 
understandable, to try and identify categorical rules or time constraints 
under IHL as to when such screening might be considered detention. Such a 
goal is illusory and risks compromising the efforts of the armed forces 
attempting to accomplish its mission while meeting its obligation of 
constant care to protect the civilian population. That is a compromise IHL 
compels us to reject.  
 
  



 



 

IV. Ensuring humane treatment 
and conditions of detention  
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Adequate conditions of detention 
and the protection of vulnerable groups 
during armed conflicts  

Jes Rynkeby KNUDSEN 
Chief Legal Advisor of the Defence Command, 
Ministry of Defence of Denmark 

First of all, I am talking today in my capacity as Chief Legal Advisor in 
the Danish Defence Command, so the views I convey to you here will in 
most part be reflective of Danish national procedures and doctrine in the 
field as reflected in the Military Manual on international law, pertaining to 
Danish Armed Forces in International Military Operations. This manual 
was drafted from 2012-2016 as a part of a political defence agreement and 
a manual that today provides the basis for Danish armed forces 
implementation and understanding of its international obligations. The 
manual is available online in Danish and is in the process of being 
translated into English this fall and we hope to be able to share the 
translated version before the end of this year. 

Turning to the topic of my intervention, I would like to address two 
issues: firstly, adequate conditions of detention; and secondly, protection of 
vulnerable groups during armed conflicts. 

The adequacy of conditions provided is obviously governed by 
applicable international law. So, as always, our first challenge is to 
determine the applicable law in this situation and in so doing determine if 
IHL applies. Is there indeed an armed conflict? If so, who are the parties to 
the conflict? And for all intents and purposes we must ascertain the 
“anatomy of the conflict”, if you will, to finally be able to determine the 
law that applies. This is a fairly mechanical and traditional legal process, 
but I would be hard pressed to state that it is indeed unproblematic and does 
not come with challenges, especially perhaps in modern asymmetric 
conflict scenarios with States as well as non-state parties to a conflict and 
States contributing on different levels and with different troop 
configurations. With this I talk to the challenge of legal interoperability 
between troop-contributing nations fighting on the same side of the 
conflict. 
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So, the challenge here is to find common ground on adequacy of 
conditions of detention, including adequate protection of vulnerable groups 
who find themselves detained. 

In our national analysis reflected in the Manual you won´t be surprised 
that we find our IAC outset in the Third Geneva Convention (GC III) 
pertaining to internment of prisoners of war and GC IV for internment of 
civilians considered to pose a security risk to the opposing party in the 
conflict. In NIAC we would look to Common Article III (CA III) of the 
four Geneva Conventions and APII if applicable to provide the legal 
framework for the protection and thus minimum requirements for the 
conditions of detention. In both scenarios there is room for IHRL. That is 
certainly the case with respect to civilians arrested on suspicion of having 
committed criminal offences, but also in determining the legal requirements 
on conditions during detention. IHRL, including case law on the 
prohibition of torture and other cruel, inhuman or degrading treatment, 
comes into play. In our view, the regulation in the IHRL realm has the 
greatest impact on NIAC detention as the lex specialis regulation in IHL is 
far less detailed as is the case of the regulation in IAC. 

Before looking more into the specific requirements, perhaps a few 
remarks on the different stages of detention is warranted. Of course, there is 
a minimum requirement kicking in directly upon capture, including but not 
limited to providing medical aid and mitigating any security risks that the 
detained individual may be posed upon capture. Otherwise we see that both 
the GC III and IHRL distinguish between temporary detention facilities and 
permanent detention facilities. Both in treaty law and in case law we see 
acknowledgement of the fact that certain protections and privileges cannot 
be provided for and guaranteed in temporary camps or gathering points to 
the same extent as in more permanent facilities. 

Let me highlight the protections that we consider important 
requirements under detention. The rules following here are a non-
exhaustive list, and reflect the Danish approach to the understanding of 
international obligations on detention facilities of a permanent nature in 
armed conflict. We have gone to some length to bring the different legal 
regimes together, but with some obvious exceptions we have found IHL 
and IHRL to be very complementary. 

First of all there are requirements to be met for the detention facilities 
themselves. The location of permanent detention facilities has to satisfy 
certain requirements. The detailed rules for the location of camps are 
embodied in the Geneva Conventions. The general protection afforded 
under human rights law means that the same precautions must be taken in 
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relation to the location of camps for persons deprived of liberty with a view 
to prosecution. 

The location of camps must meet the following criteria: 
1) Camps may not be set up in areas particularly exposed to the dangers 

of war;1 
2) Camps must be located on land and afford every guarantee of 

hygiene and healthfulness; 
3) Prisoners of war interned in unhealthy areas or in places where the 

climate is injurious for them must be removed as soon as possible to 
a more favorable climate.2 

 
The layout and design of camps must comply with a wide range of 

requirements established by IHL and IHRL. In IHL, particular focus is on 
safety and security and the presumption of long-term detention. 

Extremely poor conditions in the form of very small or overcrowded 
cells, inadequate sanitary facilities, no ventilation, no natural light, 
insufficient number of beds, and no possibility of physical exercise may in 
themselves constitute an infringement of the prohibition on torture or any 
other form of cruel, inhuman, or degrading treatment in regard to all 
persons residing in the camps.3 

The different categories of persons deprived of liberty must be 
accommodated separately because they are deprived of liberty for different 
reasons. Persons interned for security reasons must be accommodated and 
administered separately from prisoners of war and from persons deprived 
of liberty for any other reason.4 

In all places of internment exposed to air raids and other hazards of war, 
shelters adequate in number and structure to ensure the necessary 
protection must be installed. In case of alarms, the persons deprived of 
liberty must be free to enter such shelters as quickly as possible. Any 
protective measures taken in favor of the population must also apply to 
persons deprived of liberty.5 

                                                      
1 GC III, Art. 23, GC IV, Art. 83, AP II, Art. 5(2)(c), and CIHL, Rule No. 121. UNSG 

Bulletin, Section 8(b). 
2 GC III, Art. 22, GC IV, Art. 85, and CIHL, Rule No. 121. UNSG Bulletin, Section 8(b). 
3 ECtHR, Ilascu and Others v. Moldova and Russia (Appl. No. 48787/99) of 8 July 

2004, para. 445, ECtHR, Dougoz v. Greece (Appl. No. 40907/98) of 6 March 2001, para.s 
45-49, ECtHR, Peers v. Greece (Appl. No. 28524/95) of 19 April 2001, para.s 64-75, and 
ICTY, Prosecutor v. Kvocka IT-98-30/1-T 2001, para. 67 and para.s 78-84 and 116-117. 

4 GC III, Art. 22 and GC IV, Art. 84. 
5 GC III, Art. 23, and GC IV, Art. 88. UNSG Bulletin, Section 8(b).  
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Protection is not only afforded against the hazards of war but also 
against the rigors of the climate. The facility must be designed and 
equipped so as to provide protection against the climate.6 This includes 
protection from dampness, adequate heating in a cold climate and 
ventilation in a hot climate. 

The supply of food and drinking water must be sufficient to keep 
persons deprived of liberty in good health and to prevent weight loss or 
damage to health. Danish forces must take account of the person’s cultural 
and religious habits to the extent possible.7 Here we have a policy addition 
on three meals a day and clean drinking water. 

Persons deprived of liberty must be provided with suitable clothing. All 
clothing must be clean and kept in good condition. If possible, persons 
deprived of liberty must be allowed to wear their own clothing. Suitable 
bedding must also be available.8 

Persons deprived of liberty must be allowed eight hours of daily rest, if 
possible. At least four of these hours must be consecutive. 

They must enjoy complete latitude in the exercise of their religious 
duties, including attendance at the service of their faith.9 

Persons deprived of liberty must have a real opportunity to make 
complaints. This means that they must be informed about the possibility of 
making complaints, and that complaints are to be dealt with effectively.10 

Persons deprived of liberty must be protected from public curiosity. 
This includes the general public and the media but also non-relevant 
military personnel. Persons deprived of liberty may not be photographed or 
filmed except for an official purpose.11 

Prisoners of war and internees must have opportunities to engage in 
sports or other physical exercise for at least two hours a day.12 For other 
persons deprived of liberty, the minimum standard is one hour.13 In that 

                                                      
6 GC III, Art. 25, GC IV, Art. 85, UNSMR, Art. 10, and CoE Rec (2006)2, Art. 18.1. 
7 GC III, Art.s 20 and 26, GC IV, Art.s 76 and 89, AP II, Art. 5, UNSMR, Art. 20, CoE 

Rec (2006)2, Art. 20, CPG, Art. 9.1, and CIHL, Rule No. 118. UNSG Bulletin, Section 8(b) 
and (d). 

8 GC III, Art.s 20, 25, and 27, GC IV, Art.s 85 and 90, UNSMR, Art.s 17-19, CoE Rec 
(2006)2, Arts. 20-21, CPG, Art. 9.3, and CIHL, Rule No. 118. 

9 GC III, Art. 34, Art. 35 and Art. 37, GC IV, Art. 86 and Art. 93, AP II, Art. 5, and 
UNSMR, Art.s. 41-42, CoE Rec (2006)2, Art. 29, and CIHL, Rule No. 127, UNSG Bulletin, 
Section 7.1. 

10 GC III, Art. 78, GC IV, Art. 101, UNSMR, Art. 35, CoE Rec (2006)2, Art. 70, and 
CPG, Art. 14. 

11 GC III, Art. 13, GC IV, Art. 27, and ECHR, Art. 8. UNSG Bulletin, Section 8(d). 
12 GC III, Art. 93, GC IV, Art. 125, UNSMR, Art. 21, and CoE Rec (2006)2, Art. 27.  
13 UNSMR, Art. 21, and CoE Rec (2006)2, Art. 27. 
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connection, they must have an opportunity to be outdoors unless the 
weather conditions are of such a nature to be considered a health hazard.14 
Necessary equipment and adequate facilities must be available to persons 
deprived of liberty. For this purpose, sufficient open space or something 
similar must be provided in the detention facility. 

Persons deprived of liberty must also have the opportunity to engage in 
intellectual and educational pursuits.15 

With regard to civilians deprived of liberty and children, in particular, it 
is necessary to take all practical measures to ensure that they are able to 
continue or begin their studies.16 

If persons deprived of liberty are not allowed to retain their personal 
effects (perhaps, for reasons of security or hygiene), such effects must be 
kept in safe custody, and the detainee must be given a valid receipt. This 
applies, in particular, to valuables and money. On the release of the person 
deprived of liberty, all such effects and money must be returned to the 
detainee, who is required to sign a receipt for the effects and money 
returned.17 

If it is necessary for hygienic or other objective reasons to destroy 
articles of clothing and the like, the person deprived of liberty must be 
informed of the reason for such destruction.  

If persons deprived of liberty undertake work, they must do so under 
reasonable and appropriate conditions. This applies both in relation to 
health and safety and work but also in relation to the right to receive 
working pay. Work may not be used for disciplinary punishment.18 In this 
area certain rules pertain to POWs and internees respectively. 

Solitary confinement may only be used in exceptional cases and only 
when such a measure is necessary to achieve a specific objective. Security, 
discipline, investigation, and the protection of the individual may 
necessitate the use of solitary confinement, which is not in itself a human 
rights abuse.19 

It suffices here to mention that certain rules apply to disciplinary 
procedures and other sanctioning of offenses in detention facilities in armed 
conflict. 
                                                      

14 GC III, Art. 38, GC IV, Art. 94, and CPG, Art. 9.3. Policy addendum 12.10 
15 GC III, Art. 38, GC IV, Art. 94, UNSMR, Art.s 40 and 78, CoE Rec (2006)2, Art.s 

27.6 and 28.  
16 GC IV, Art. 94, UNSMR, Art. 77, and CoE Rec (2006)2, Art. 28. Policy addendum 12.11. 
17 UNSMR, Art. 43, CoE Rec (2006)2, Art. 31, and CIHL, Rule No. 122. 
18 CoE Rec (2006)2, Art. 26 and UNSMR Art. 71. UNSG Bulletin, Section 8. Addition 

12.12. 
19 ECtHR, Rohde v. Denmark (Appl. No. 69332/01) of 21 July 2005, para. 93.  
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Persons deprived of liberty must be provided with the necessary medical 
assistance. This applies during evacuation and during confinement in 
permanent facilities.20 

All persons deprived of liberty have the right to communicate with the 
outside world including and in particular with their family.21 

As mentioned above, the treatment and protection of persons deprived 
of liberty must be based on the individual needs of the detained person. 
Certain categories of persons are identified as particularly vulnerable and, 
therefore, entitled to special protection.  

One of the vulnerable groups that, perhaps first comes to mind are 
children and youth. Children and youth are entitled to special protection 
during deprivation of liberty.22 

In our Manual we stress the following protection: 
1) Depriving children of their liberty should be used only as a measure 

of last resort and for the shortest appropriate period of time; 
2) Children must be the object of special respect and must be protected 

against any form of indecent assault. The parties to the conflict must 
provide them with the care and aid they require, whether because of 
their age or for any other reason; 

3) Proper regard must be paid to the special treatment due to minors; 
4) Youth deprived of liberty must go through the same administrative 

procedures but, if possible, must be separated from adults; 
5) Children and youth must be held in quarters separate from the 

quarters of adult detainees, except where families are accommodated 
as family units; 

6) Children under 15 years of age must be given additional food in 
proportion to their physiological needs; 

7) The education of children and youth must be ensured. They must be 
allowed to attend schools either within the place of internment or 
outside;  

8) Special playgrounds must be reserved for children and youth; 

                                                      
20 GC I, Art. 12, GC III, Art.s 20 and 30, GC IV, Art.s 91 and 92, AP I, Art.s 10 and 11, 

AP II, Art. 5, UNSMR, Art.s 22-26, CoE Rec (2006)2, Art.s 39-48, CPG, Art. 9.5, and 
CIHL, Rule No. 118. UNSG Bulletin, Section 8(c). 

21 GC III, Art. 70, GC IV, Art. 106, AP II, Art. 5(2)(b), UNSMR, Art.s 37-38, CoE Rec 
(2006)2, Art. 24, International Convention for the Protection of All Persons from Enforced 
Disappearance, Art. 18, CPG, Art. 10, and SCIHL, Rule No. 125. 

22 GC III, Art.s 76, 89, and 94, AP I, Art. 75(5) and Art. 77, AP II, Art. 4(3), CoE Rec 
(2006)2, Art. 18.8(c) and Art.s 35 and 36, UNSMR, Art.s 8(d), 21(2) and 23, Convention on 
the Rights of the Child, Art. 37(b) and (c), CIHL, Rule No. 120, and UNSG Bulletin, 
Section 8(f). 
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9) Children should not be interrogated; 
10) Infants are allowed to be accommodated together with their parents 

if this is in the interests of the infant. In that case, they must be 
suitably quartered with their parents and may not be treated as 
persons deprived of liberty. 

 
Women are entitled to special protection during deprivation of liberty. 

This applies in particular to pregnant women and women who are deprived 
of liberty with their children.23 Women must be the object of special respect 
and must be protected, in particular, against rape, enforced prostitution, or 
any other form of indecent assault. 

In any camp in which both female and male detainees have been 
accommodated, women must be confined in separate quarters, and separate 
dormitories must be made available to women. The dormitories must be 
under the supervision of women. 

Wherever possible, interned members of the same family must be 
housed on the same premises and given separate accommodation from 
other internees. They must also be given facilities for leading a proper 
family life.24 

In addition to women and children, there may be other categories of 
people who need special treatment and protection during their deprivation 
of liberty. No in-depth discussion will be given here, but the section on 
women and children provides inspiration in the Manual for the individual 
protection to which persons deprived of liberty are entitled. 

Examples of other categories of persons who may need special 
protection include: Elderly people, persons with disabilities, and sick 
persons. 
 

                                                      
23 GC III, Art.s 14 and 25, GC IV, Art.s 76, 85, 89 and 91, AP I, Art. 75(5), Art.s 76 and 

Art. 77(1), AP II, Art. 5(2)(a), CoE Rec (2006)2, Art. 18.8(b) and Art. 34, UNSMR, Art. 
8(a) and Art. 23, CPG, Art. 9.6, CIHL, Rule No. 119, and UNSG Bulletin, Section 8(e). 

24 GC IV, Art. 82, and CIHL, Rule No. 105. 
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Ensuring humanitarian treatment 
and conditions during the initial stage 
of detention: the Colombian case study 

Javier Alberto AYALA AMAYA 
Head of the Legal Department, Colombian Armed Forces 

Background 

The deprivation of liberty is a concrete fact that happens within armed 
conflicts, regardless of whether the actor is a State or non-state armed 
group or individual, and on whom the action falls, be it military or civilians 
(Maurer, 2015). While it is true that international humanitarian law does 
not prohibit the exercise of deprivation of liberty by any parties involved in 
the conflict, there are regulations in place aimed at mitigating the suffering 
that accompanies such a situation, and attempting to ensure that the human 
cost will be limited. Of course, Colombia has not been alien to this reality, 
especially when, less than a century ago, the country was involved in an 
armed conflict of a non-international character, where the National Army 
played a very important role. 

In this context, according to Article 217 of the Political Constitution of 
Colombia of 1991, the members of the National Army, as guarantors of the 
inalienable and proper duties of the State, have been assigned the function 
of defending sovereignty, independence and integrity of the territory and 
constitutional order (Colombia, National Constituent Assembly, 1991). But 
this mission goes so much further; it is not just about ensuring the security 
and defense of the national territory and those who inhabit it, but it also 
ensures that the actions aimed at achieving this goal are developed within 
the framework of respect for human rights and the freedom of citizens 
under the members’ protection. In other words, each soldier must ensure 
that his or her constitutional obligation is fulfilled under the full observance 
of the norms of international humanitarian law and the international law of 
human rights. 

The Army recognizes individual freedom as a right and basic principle 
of every individual, cataloged as the primary instrument for life in society 
of the human being. Likewise, it recognizes: freedom as being a 
fundamental and inherent right to the human person and an essential part of 
their dignity guaranteeing their integral development; the primary right to 
the enjoyment and full exercise of the other rights and of legal protection, 
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enshrined in different legal systems. However, the Army also knows that 
this right does not simply have a character, and that, in specific cases and as 
established by law, it is allowed to set limits on the individual liberty of a 
person, as long as that person’s actions result in an attack on or the 
violation of other citizens’ rights. 

For the National Army, as a competent authority and under this 
assumption, it is a duty to detain individuals as allowed by law and within 
the principle of humane treatment and respect due to human dignity, in 
order to avoid the occurrence of illegalities or engage in undue actions to 
the detriment of the rights which protect persons deprived of their freedom. 
In this manner, the present document, using the Colombian case study, has 
its purpose: to expose the mechanisms adopted by the National Army in 
order to guarantee humanitarian treatment and conditions to individuals 
undergoing the initial stage of the detention process; and using a review 
and analysis of the rules and jurisprudence applied by the members of the 
institution to carry out this type of procedure. 
 
 
Under the protection of international humanitarian norms 
 

In Colombia, the precepts of international law of human rights and 
international humanitarian law have been linked to the Colombian internal 
order through the so-called “constitutional block”, which consists of those 
“provisions, principles or materially constitutional values, outside of the 
documentary Constitution” (Olano García, 2005, page 231). The 
Constitutional Court of Colombia has estimated in its pronouncements that 
these provisions have a normative rank superior to ordinary laws, even 
though, on determined occasions, they do not enjoy constitutional status 
and have been integrated into the national norms by various means and by 
express command of the Charter. In that way, the constitutional block 
mentioned is not only formed by the matter in it, but by international 
treaties, organic laws and statutory laws. 

In this order of ideas, there are four provisions contained in the 
Constitution (Colombia, National Constituent Assembly, 1991) that are far-
reaching, on the one hand, Article 93 says, “international treaties and 
conventions, ratified by the Congress of the Republic, which recognize 
human rights and prohibit their limitation in states of exception, prevail in 
the internal order”; and on the other, Article 94 says, “The enunciation of 
the rights and guarantees contained in the Constitution and in the 
international conventions in force, should not be understood as a denial of 
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others, being inherent to the human person, although they are not expressly 
included in them”. In the third instance, Article 101 states, “The limits 
indicated in the manner provided for by this Constitution may only be 
modified by virtue of treaties approved by Congress”. And, finally, Article 
214 mentions that: “Human rights and fundamental freedoms cannot be 
suspended. In any case, the rules of international humanitarian law will be 
respected”. 

In this way, the importance of international treaties that recognize 
human rights and prohibit their limitation in cases of exception on the 
internal order is ratified. This principle is harmonized with the traditional 
constitutional imperative that erects the highest political charter within the 
national legal order (Claim of unconstitutionality against Article 21 
[partial] of Law 734 of 2002, New Unique Disciplinary Code, 2003). This 
set of rules allows the retreat of international law, ensuring the consistency 
of domestic legislation with the external commitments acquired by the 
State, serving as a complement to the guarantee of human rights and 
international humanitarian law in the country. 

According to the constitutional mission, the Army is, among other 
things, a defender of the order established by the Magna. Therefore, its 
greatest interest and concern is to comply with treaties, conventions, and 
other international instruments, signed by the country, safeguarding human 
rights in times of peace and war. In a particular sense, and because of the 
theme convened on this occasion, the actions of the men belonging to the 
military corps, are subject, at the moment of the arrest, to the respect of the 
freedom of the human person and to the care that must be given to the 
person when deprived of the same right, advocating for the preservation of 
each and every one of their rights as a human being. 

These rights are enshrined in the Universal Declaration of Human 
Rights (United Nations Organization, General Assembly, 1948), the 
content of which speaks about the protection of life, liberty, security and 
equality before the law and warns against torture, punishment or cruel, 
inhumane or degrading treatment and arbitrary detention. Such rights have 
likewise been reaffirmed in other legal instruments such as the American 
Declaration of the Rights and Duties of Man (Organization of American 
States, 1948), which recalls the need to undertake an arrest only in those 
cases and in the manner indicated by the law, and the need to give a 
humane treatment to the detainee. 

Such a group of norms include: the International Covenant on Civil and 
Political Rights (United Nations, General Assembly, 1966); the American 
Convention on Human Rights or the Pact of San José (Organization of 
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American States, 1969); the Body of Principles for the Protection of All 
Persons under Any Form of Detention or Imprisonment (United Nations, 
General Assembly, 1988); the Code of Conduct for Law Enforcement 
Officials (United Nations, General Assembly, 1979) which affirms the use of 
force by authorities only when strictly necessary and to the extent required; 
and the Convention against Torture and other Cruel, Inhuman or Degrading 
Treatment or Punishment (United Nations, General Assembly, 1984). 

Here, it is pertinent to make a particular note regarding the rights of 
children. As has been pointed out by instances of both the internal order 
(National Historical Memory Center, 2018) and international order (Human 
Rights Watch, 2004), in the course of the Colombian armed conflict there 
has been evidence of the recurrent practice of recruitment of minors by 
armed groups organized outside the State. This becomes a warning sign for 
the military in those situations where minors should be detained, 
understanding that Law 1098 of 2008 (Colombia, National Congress, 
2006), the Code of Childhood and Adolescence, contemplates this 
possibility in people over 14 years old and under 18 years old, which comes 
as a pedagogical measure, as long as it is ordered by a judicial authority. 

In this regard, the Convention on the Rights of the Child (United 
Nations, General Assembly, 1989) stipulates measures to guarantee the 
right to life, survival, development, and freedom; to protect against all 
forms of physical or mental harm or abuse, neglect or negligent treatment, 
mistreatment, sexual abuse, submission to torture, cruel, inhumane or 
degrading treatment or punishment, and unlawful or arbitrary deprivation 
of liberty; and to enjoy humane and dignified treatment, inherent in the 
human person when he is deprived of freedom. Another instrument that 
promotes the monitoring of these rights is the Minimum Rules for the 
Protection of Children Deprived of Liberty (United Nations, General 
Assembly, 1990), which strengthens the idea of deprivation of liberty in 
accordance with the principles and procedures established by law. 

The Inter-American Court of Human Rights, in its jurisprudence, has 
also recognized the rights of people when they are in a situation of 
deprivation of liberty. In “Street Children” v. Guatemala (1999), the Court 
considered the violation of the right to freedom as a result of the arbitrary 
and illegitimate detention of the victims by agents of the National Police. In 
the case of Manfredo Velásquez v. Peru (1988), the Court determined the 
existence of the transgression of the right to protection against arbitrary 
detention, considering that the victim had been detained without foundation 
in legal cases and without being brought before a competent judge or court. 
In Bayarri v. Argentina (2008), for example, the Court pointed out that the 
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deprivation of liberty as a means to violate the right to life, a legal 
procedure in detention and against torture; the same conclusion is found in 
La Cantuta v. Peru (2006). 

However, international humanitarian law, to limit to a minimum damage 
against those who do not participate in confrontations or who no longer 
have a share in them, has set a series of rules to respect in the case of 
persons deprived of their liberty in the context of armed conflicts of a non-
international nature. In Article 3 common to all four Geneva Conventions 
(International Committee of the Red Cross, 1949), Protocol II 
(International Committee of the Red Cross, 1977), International Customary 
Law (Henckaerts & Doswald-Beck, 2007), and the Statute of the 
International Criminal Court (United Nations, General Assembly, 1999) 
clearly prohibit attacks against life and physical integrity (homicide, 
mutilation, cruel treatment and torture), personal integrity (humiliating and 
degrading treatment), convictions and executions without prior trial before 
a legitimately constituted court, arbitrary deprivation of liberty, and 
prolongation of detention. 

Given that this paper is focused on the initial stage of detention, 
compliance with the aforementioned guidelines would suffice. But, as will 
be seen below, in Colombia, there are conditions of manner, time, and 
place that may require obedience by the military to other types of rules 
regarding the norms designated to persons deprived of their liberty. 
Examples of these rules, are included in Additional Protocol II to the 
Geneva Conventions (International Committee of the Red Cross, 1977): the 
treatment of the wounded and sick; the provision of food and drinking 
water; the enjoyment of health and hygiene guarantees; protection against 
the rigors of climate and the dangers of the armed conflict; the granting of 
individual and collective relief; and the safeguarding of the rights of 
minors, whether or not those minors are directly participating in hostilities. 
 
 
Through the concepts of Operational Law 
 

For the Colombian Army, it is of great importance to have a set of 
obligations, measures and maxims to regulate the individual and collective 
action of its members when carrying out an arrest and to achieve a total 
balance between the efficiency and effectiveness of this respect for the 
rights that assist people deprived of their liberty. For this reason, there has 
been a great effort in recent years to develop a compendium in the internal 
order where national, international and customary legal rules converge, as 
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well as internal and external jurisprudence on the conditions and humane 
treatment of detainees, applied to planning, driving, evaluation and 
monitoring of operations and procedures carried out in order to deprive an 
individual of their freedom. This initiative has been reflected in the group 
of rules contained in the manuals of Operational Law of the Military Forces 
and Procedure of the National Army. 

The Operational Law Manual (Colombia, General Command of the 
Armed Forces, 2015) defines capture as an action by means of which the 
right to freedom of a person is restricted, through his or her physical 
apprehension, when apprehension is part of a criminal investigation, and a 
Prosecutor should be made available immediately. This is in accordance 
with Article 296 of the Code of Criminal Procedure (Colombia, Congress 
of the Republic, 2004), which states: 

 
Personal freedom may be affected within the action when necessary to avoid 
obstruction of justice, or to ensure the appearance of the accused in the process, 
the protection of the community and the victims, or for the fulfilment of the 
penalty. 
 
To execute said action, the arrest or detention order will be issued, and 

once it has been done, the detainee will be handed over to the Judicial 
Police. If there is no Judicial Police in the place where the operation takes 
place, the delivery of the detainee will be made to the Surveillance Police, 
who will then assume the functions of the Judicial Police and will continue 
with the subsequent procedures, as ordered by law. It is worth clarifying 
that Army personnel can only procede with the deprivation of liberty of a 
person under three specific situations: the first, when there is a court order. 
According to Sentence C-1024/02 (Control of Constitutionality Legislative 
Decree No. 2002 of 2002 “by which measures are adopted for the control 
of public order and the zones of rehabilitation and consolidation are 
defined”, 2002), the military can carry out captures as long as there is an 
order issued by the competent authority. 

The latter means that members of the Army are authorized to conduct a 
capture when there is a written order issued by a judge controlling 
guarantees, knowledge or execution of sentences, with legal formalities, 
and for reasons previously defined by law (Colombia, Congress of the 
Republic, 2004, Colombia, General Command of the Military Forces, 
2015). In the second instance, cases of flagrancy are found, that is, when 
“one or more persons are surprised at the moment of committing a crime or 
immediately afterwards, whether it is executed in the presence of persons 
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or that it is perceived through any means technical” (Colombia, General 
Command of the Armed Forces, 2015, page 69). According to the 
provisions of the Code of Criminal Procedure (Colombia, Congress of the 
Republic, 2004) in this regard, the term in flagrante is used when: 

1. The person is surprised and apprehended during the commission of 
the crime; 

2. The person can be individualized during the commission of the crime 
and apprehended immediately after prosecution or when the victim 
or another person identifies the author or accomplice of the crime 
immediately after it has been committed; 

3. The person is surprised and captured in possession of an object, 
instruments or fingerprints which indicate he has just committed a 
crime or participated in it; 

4. The person is surprised or identified in the commission of a crime in 
a place open to the public through the recording of a video device 
and apprehended immediately afterwards; 

5. The same rule will apply if the recording of the video device is made 
in a private place with the consent of the person or persons residing 
therein; 

6. The person is in a vehicle used moments after to flee from the place 
where a crime was committed, unless it appears that the subject has 
no knowledge of the punishable conduct. 

 
Third, there are those exceptional arrests by order of the Prosecutor's 

Office. These correspond to preventive detentions ordered by the Attorney 
General of the Nation or by his delegate, when there is no judge who can 
order them, provided that there is certainty about probative material 
elements, physical evidence, or information through which it can be 
inferred that the one indicated is the perpetrator or participates in the 
investigated conduct. Likewise, when it is foreseen that there is an 
imminent risk of the person hiding, escaping or being absent from the place 
where the investigation is carried out; there is a well-founded probability of 
altering proof and the suspect is a danger to the security of the community 
or the victim in that, if the capture is not carried out, the suspect could carry 
out a punishable offence against them (Colombia, Congress of the 
Republic, 2004, Colombia, General Command of the Armed Forces, 2015). 

In the three aforementioned circumstances, the military acts as the First 
Respondent, consistent with its obligation to collaborate with judicial 
authorities in judicial proceedings when it is required during the 
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investigation and prosecution process. So, to materialize the capture, the 
Operational Law Manual urges the military to: 

1. Identify him/herself while properly uniformed; 
2. Address and immobilize the person to prevent him/her from fleeing; 
3. Provide humane and dignified treatment to the detainee; 
4. Identify the person apprehended and verify that he/she corresponds 

to the person whose capture is intended; 
5. Immediately inform the captured, verbally and in writing, of the 

following rights: 
a. To be informed of the criminal charge that he/she has been 

attributed and the reason for his/her capture, the official who 
ordered it, or the conditions of fragrancy in which he/she was 
found; 

b. To indicate a person to whom his/her arrest must be 
communicated, leaving the corresponding proof that the 
communication was supplied; the official responsible for the 
captured person will immediately inform the person indicated 
above the retention; 

c. To remain silent in case the statements made are used against the 
suspected and that he/she is not obliged to testify against 
him/herself, spouse, permanent companion or relative of the 
fourth degree of consanguinity; 

d. To designate and have an interview with a trusted lawyer in the 
shortest possible time. If this is not possible the National Public 
Defender System will provide his/her defense; In no event may 
the detainee be interrogated or interviewed without his/her 
consent and the presence of his/her defender; 

6. Fill out the form “Format of rights of the captured”; 
7. Perform medical assessment, if possible; 
8. In cases of blatancy, to take the apprehended immediately or as soon 

as possible before the Attorney General’s Office; 
9. In the case of arrest by court order, a judge should be available to the 

arrested person no later than 36 hours after arrest; 
10. In the case of exceptional arrest by the Office of the Attorney 

General of the Nation, the arrested person should be delivered to the 
Office of the Prosecutor immediately or as soon as possible so that 
the appropriate legalization can be carried out; 

11. Immediately inform the hierarchical superior, who must establish 
immediate communication with the Judicial Police; 
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12. The military man, who carries out the arrest in flagrante, will 
accompany the Judicial Police to formalize all necessary procedures 
for the respective legalization; 

13. Make available to the competent authority the weapon and the 
elements that have been found in the possession of the arrested 
person at the time of their arrest along with the information obtained, 
recorded in the format of action of the first respondent. 

 
As it has been noted in previous paragraphs, due to the link between 

minors and internal armed conflict in Colombia by armed groups organized 
outside the law, the Manual indicates that their capture must proceed in 
accordance with what is stated by the Code of Childhood and Adolescence 
(Colombia, National Congress, 2006), which establishes a difference 
between children under 14 and adolescents between 14 and 18 years of age. 
In virtue of this and of articles 142, 145 et seq., minors under 18 years of 
age must be left immediately or as soon as possible at the disposal of the 
Childhood and Adolescence Police, without deprivation of liberty 
(Colombia, General Command of the Armed Forces, 2015), which will take 
care of bringing them before specialized bodies for the reintegration of their 
rights. 

The Manual of Procedure of the Army (Colombia, Armed Forces, 
Army, 2015) sets a series of parameters for the capture of people, in terms 
declared by law, in different operational scenarios: for example, during 
territorial control operations in urban areas, in cases of capture in flagrante 
or by judicial order by Military Police units. It is recommended by human 
rights and international humanitarian law, that the detainee is read his/her 
rights; that mistreatment of work or word of the captured is not allowed and 
that the life of the captured is respected; and that arbitrary or illegal 
detentions must not be carried out for any reason. When dealing with 
personnel apprehended in the area of operations, those norms provide for 
the respect of the rights of the arrested, not to interview them and to verify 
the status of the vehicles in which they will be transported. The First 
Respondent must respond for the life and physical integrity of the detainee, 
respect his/her honor and dignity and make them available to the Judicial 
Police. 

Regarding the capture of criminals during anti-kidnapping and anti-
extortion operations, military personnel must take into account the 
principles of human rights and international humanitarian law and transfer 
the arrested to the GAULA facilities with a competent authority made 
available. In cases where a search is being carried out in a rural area and a 



139 

capture is necessary, a flagrant arrest is made. The capture must be reported 
immediately and the captured person must be placed at the disposal of the 
competent authority.  

Once the capture is made upon execution of an ambush, land 
interdiction or attack, the Unit Commander orders a ceasefire and organizes 
security by perimeters. Those captured will be inside the internal perimeter, 
and their safety will be under the responsibility of the assault team, who 
will reach the limit of progress (Colombia, Fuerzas Militares, Ejército, 
2015). 
 
 
Integral Policy on human rights and international humanitarian law 
 

The Integral Policy on human rights and international humanitarian law 
was issued in 2008 by the Ministry of National Defense to describe 
guidelines, establish objectives and establish programs that, in the area of 
human rights and international humanitarian law, the Army should know 
and develop so it became a roadmap defining the behavior of the military in 
the development of operations. In that sense, this policy was reoriented to 
be taught in human rights and international humanitarian law; the 
methodology of instruction in human rights and IHL was adapted to the 
needs of the Force depending on the context; and, finally, the policy was 
integrated within the institutional capabilities available to the Force to 
ensure compliance with obligations to human rights and international 
humanitarian law. One of the greatest challenges was to increase the level 
of professionalization of the members of the Force in relation to human 
rights and international humanitarian law, supporting the idea of legitimacy 
as the cornerstone for all actions of the military (Colombia, Ministry of 
National Defense, 2017). 

Several lines of action were drawn up to achieve this purpose, only three 
of which will be mentioned here, as they are of greater relevance to the 
content of this paper. The first line focused on the transformation of the 
educational system in order to provide the soldier with a solid base of 
knowledge and training and so enabling him/her to make the right decisions 
in any of the soldier’s activities, aiming to impart values and institutional 
principles, while strengthening ethical behavior and military discipline; 
integrating the norms of human rights and IHL to the parties at all 
hierarchical levels of education and training according to the degree of 
responsibility; improving the development of military operations and 
reducing complaints of alleged violations of human rights and IHL; and 
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unifying the learning criteria and strengthening the pedagogical tools in 
human rights and IHL, through the creation of teaching cycles (Colombia, 
Ministry of National Defense, 2017). 

Likewise, the creation of training groups for regional scenarios were 
introduced as a mechanism of practical instruction under the method of 
“learn by doing” together with: the construction of practical training tracks 
in human rights and IHL where experiential simulations of scenarios are 
carried out, such as those operations where people are captured according 
to the different modalities indicated by the law, facilitating instruction 
through experiences and lessons learned in human rights and IHL; 
collection of common knowledge and experiences, derived from the 
historical study of military training, exercises and operations of mission 
and support processes; and the development of short-term training 
workshops as a didactic tool to reinforce the Army's instruction in human 
rights and international humanitarian law in accordance with the needs of 
the context, including issues such as gender equity, prevention of gender-
based violence against children and adolescents and prevention of illicit 
recruitment (Colombia, Ministry of National Defense, 2017). 

Furthermore, the first line of action also included holding short-term and 
extra-curricular training events according to the needs of the Force, with 
the support and technical knowledge of the International Committee of the 
Red Cross; development of human rights education programs with an 
interactive educational focus, developing daily life and the use of skills 
methodologies in order to “know how to be”, to “know how to do” and to 
“know how to live together”; the creation of a School of Human Rights and 
International Humanitarian Law, the first school in Latin America created 
by the military for the promotion, dissemination and instruction in human 
rights and international humanitarian law (Colombia, Ejército Nacional, 
s.f.); and finally, the creation of a technology program in the promotion and 
application of IHL and human rights in the military context by the Military 
School of Non-Commissioned Officers since 2011 (Colombia, Ejército 
Nacional, s.f.). These are some examples of the application and promotion 
of human rights and IHL norms. 

The progress made in the implementation of this line of instruction has 
allowed the Integral Policy 2017-2020 to present a restructuring of this 
approach, converting it into an Education Line, especially aligned with the 
World Program for Education in Rights of the United Nations (2004), 
strengthening its strategies and including the stimulation of research in the 
field of human rights and international humanitarian law within education, 
culture and training in the field, projecting the mainstreaming of human 
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rights and international humanitarian law in military training and seeking to 
develop a public policy on education in human rights and IHL for the 
Defense Sector to facilitate a positive transformation through personal and 
professional development as part of a culture in human rights (Colombia, 
Ministry of National Defense, 2017). 

The second line of action was oriented towards the consolidation of 
operational discipline in two ways: first, through the provision of adequate 
legal advice to guide operations and the implementation of institutional and 
judicial controls to ensure respect for human rights and compliance with 
IHL rules. In this sense, a National Operational Right was developed that 
was embodied in the Operational Law Manual, the Operational Law Primer 
for the Commander, the book on human rights and IHL, “Protecting 
Rights”, the Protocol of Cooperation between the Defense Sector and the 
Ombudsman's Office, the Permanent Directive 2015-21 updating the rules 
for the use of force, the quarterly issuance of information bulletins on 
human rights and IHL issues; and also the incorporation of the figure of the 
legal advisor in the Army as an adviser to the Brigade Commanders in 
matters of human rights, international humanitarian law and operational 
law in the process of planning, execution and evaluation of operations 
(Colombia, Ministry of National Defense, 2017), all demonstrate the way 
that the Force is being involved in the application of human rights and IHL 
norms as a consequence of their duty. 

In the same way, the order of operations was strengthened as a 
reflection of a detailed, planned, continuous and demanding process in the 
final decision making, the content of which must be in accordance with the 
course of action of the organized armed groups, organized criminal groups, 
(Colombia, Ministry of National Defense, 2017), and other agents that 
generate violence; thus the implementation of a “Zero Tolerance” policy in 
the face of behavior that violates the norms of human rights and IHL; the 
adoption of operational and tactical levels of practices for the use of due 
force; the establishment of procedures for the authorization of the use of 
force and the staggering of it; the strengthening of the functions of 
disciplinary offices; also the disciplinary procedure and the job of the 
inspectors who are delegated to the Military Forces, who are responsible 
for examining and directly evaluating the management of the major, minor, 
and tactical operating units when there is a situation in which human rights 
and IHL appear to have been violated according to the Operational Law 
(Colombia, Ministry of National Defense, 2017). 

The third line was conceived to strengthen existing relationships with 
government entities, other countries, national and international organizations, 
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and representatives of civil society to favor the development of the pillars 
and fundamental elements of the Integral Policy, in order to promote, 
guarantee respect and protection of human rights and IHL. In this regard, 
the coordinated and harmonious action developed between the Army and 
the Attorney General’s Office, as well as among the Army, the Judicial 
Police and judicial personnel as first responders and specialized justice in 
the cases of arrest, problems of public order; and the creation of specialized 
judicial support structures to strengthen the judiciary process against 
members of the Organized Armed Groups and Organized Crime Groups, 
for crimes against the oil industry, are some of the efforts to fight this 
situation (Colombia, Ministry of National Defense, 2017). 

Mention should be made of: the establishment of networks of support 
against terrorism including the private enterprise that allows for the 
improvement of the investigative capacity in the fight against organized 
armed groups and for the generation of tools for the formulation of criminal 
policy in the regions; technical advice from the Office of the United 
Nations High Commissioner for Human Rights in Colombia in workshops 
and joint working groups to fully comply with recommendations derived 
from its reports; and the reception by the International Committee of the 
Red Cross of technical advice and guidance for better compliance with the 
commitments acquired under the signed agreements, recommendations 
derived from its mission in Colombian territory, especially in the area of 
monitoring the situation of those deprived of liberty and their conditions of 
detention and confidential reports to confirm the fulfillment of the 
objectives of the integral policy, allowing for the implementation of 
necessary corrective measures in compliance with its constitutional mission 
not only for the Military Forces as their duty but also to all branches of 
power (Colombia, Ministry of National Defense, 2017). 
 
 
Transformation of the Army in the face of the new operational 
environment 
 

In 2011, the Army began its journey towards change. The institution had a 
responsibility to the country to respond properly to future security challenges, 
and the type of operations and doctrine being enforced at that time did not 
fully comply with all the necessary requirements. Filling this responsibility 
entailed its transformation into a versatile, modern, flexible, and adaptable 
force in the face of any threat or opportunity (Colombia, Fuerzas Militares, 
2015). In other words, the aim was to convert the Army into: 
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[...] an integral institution, with qualified men and women, trained and updated, 
strengthened in joint, coordinated, inter-agent and combined work. Modern 
equipment and technology, with dissuasive, interoperable and successful 
capacity in more than one scenario simultaneously; contributing with its 
capabilities to the nation's growth and being international referents in the 
maintenance of global peace. (Colombia, General Command of the Armed 
Forces, 2015, page 18) 

 
This transformation included breaking paradigms, rethinking, 

redesigning and constructing with a positive attitude, projecting the 
institution towards the future, avoiding the repetition of situations such as 
those that had allowed the growth and expansion of groups outside the law 
in national territory (Redacción Semana, 2016). From that same year, work 
began on the design of this new structure in the short, medium, and long 
term. All this work had to be condensed into a strategic plan, a navigational 
chart to guide the functioning of the Army, in the field of security and 
national defense, during the following years. It was necessary to assemble 
teams made up of experts to carry out prospective exercises broadening the 
outlook from the present to the future, using a methodology of cause and 
effect (Colombia, General Command of the Armed Forces, 2015). 

These exercises allowed us to consider a series of future scenarios that 
made us envision a transformation not only focused on defining the 
necessary means for a specific type of threat or the fulfilment of a certain 
objective, but also aimed at something more general to obtain the 
capabilities with which any persistent or future threat could be addressed. 
Capabilities are understood as a series of factors such as weapons systems, 
infrastructure, personnel, and logistical support means, whose fundamental 
basis are doctrinal principles and procedures through which it is possible to 
achieve a specific military effect at a strategic, tactical or operational level, 
to fulfill the assigned missions (García Sieiro, 2006). 

When talking about capabilities, we were not referring to a single factor 
but to several of them, all with the same importance in achieving the 
desired effect. The capacity planning methodology implemented would 
bring significant contributions towards the objectives of the transformation 
of the Army because it had been chosen strategically for its adaptability, 
modularity and sustainability over time: 

 
Capacity planning is defined as a methodological process that seeks to identify 
the country's security and defense needs, based on an analysis of the mission 
areas and the capacity systems required to effectively face the challenges of the 
future. This process defines an efficient combination of force structures within 
the security and defense system, to respond to present and future challenges, so 
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that the strategic objectives of the defense sector can be met with the existing 
institutional and financial constraints. In this sense, the ultimate goal is to 
achieve an interoperable, adaptable, flexible and sustainable force structure. 
(Colombia, Fuerzas Militares, 2015, page 4) 
 
In that order of ideas, the constitutional mission of the Army, in its 

function of carrying out the process of strategic planning by capabilities, 
was divided into eight mission areas in order to facilitate the identification 
of gaps, prioritization of needs and delimitation of missionary roles, among 
which was the coexistence and citizen security understood by those actions 
aimed at guaranteeing rights, freedoms, social development and human 
projection, in conjunction with coordinated efforts between the political-
administrative authorities, so as to satisfy the needs of the inhabitants 
(Colombia, 2015, page 6). In this way, in 2015, the Military Strategic Plan 
2030 was consolidated and general and specific objectives were defined to 
cover the following 14 years, including the strengthening of the Force's 
protection mechanisms in respect of human rights and international 
humanitarian law. 

The idea was to achieve an Army composed of motivated, qualified, 
trained, updated and respectful personnel of human rights and international 
humanitarian law. Here, it is important to highlight the concern to 
strengthen the protection mechanisms to grant the safeguard and 
institutional benefits required and expected by the military corps, in order 
to freely and quietly perform their constitutional functions. In this order of 
ideas, it was proposed to review the military doctrine with emphasis on the 
definition of the force structure, and to create procedures, standards, 
protocols, manuals, rules of engagement, among others, to face the new 
challenges stemming from the strategic context, and to promote the revision 
and updating of legislature to establish a solid legal framework, relevant to 
the context in which laws support the actions of the institution and its 
members, in order to sustain success in military operations. 

Within the framework of the transformation process of the Army, the 
restructuring of the doctrine is one of the priorities for the Force. As a 
consequence, the Damascus Plan 1.0 has been developed, which determines 
a new hierarchy, norms, and updates the current doctrine. Colombia has 
suffered from internal armed conflict for several decades, and there was a 
gap in the doctrine. A strong public force in doctrine, discipline, and 
operational capabilities will be the main and most important guarantee in 
overcoming conflict and building a stable and lasting peace. For this 
reason, it is necessary to generate, review and adapt our manuals and 
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regulations, so that they are consistent with the national situation, the 
regional environment and the international sphere (Colombia, Ministry of 
National Defense, 2017).  

The new Damascus Doctrine is a tenet adjusted to Operational Law, 
understood as the integration of Treaties, Conventions ratified by 
Colombia, Customary Law, International Jurisprudence, national 
legislation, and jurisprudence within the framework of IHRL and IHL and 
is applied to the planning, execution, and monitoring of operations and 
procedures of the Public Force, which regulates the conduct of hostilities 
and other military missions in times of war, transition, and stabilization of 
peace. This legal order must be constructed with provisions of different 
origins (IHRL and IHL), with the adaptation of a hierarchical doctrine body 
that is modern and feasible, and guides the actions of individuals and 
organizations for the faithful and effective compliance of constitutional 
mission law (Colombia, National Army, 2017). 
 
 
Conclusions 
 

As it has been noted that the actions of the military in cases of 
deprivation of liberty of persons are delimited by the monitoring of 
international humanitarian guidelines, the provisions of the constitution and 
the rules of Operational Law developed internally and are intended to 
prevent arbitrary arrests or the compromise of the rights of the detainee. 
The legality of the actions of the members of the Army in this type of 
situation is of vital importance for an institution that is at the service of the 
State, whose main task is to ensure the well-being of its citizens. It has 
become clear that the Army, in accordance with its constitutional mission 
and in situations allowed by law, is the first respondent and, as such, 
guarantor of the security, life and personal integrity of those captured 
during the first hours of detention. 

This duty implies guaranteeing a humane and dignified treatment until 
such time as the captured person is placed at the disposal of a competent 
judicial authority, either within the distance between the place of capture 
and the office of the judicial authority or within the legal term of 36 hours. 
Colombian Operational Law establishes the rules and specific instructions 
to ensure that all members of the institution provide basic needs, care, and 
security to detainees from the moment of capture until the moment of 
delivery to a competent judicial authority. Thereafter, the Judicial 
Authorities and Judicial Police are responsible for the long term rights of 
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the detainee. The fulfillment of these obligations has been evidenced 
through cases in which there have been difficulties in the delivery of the 
detainees within the maximum 36 hours established by law. 

Colombian geography is quite diverse and, therefore, there are 
territories with difficult access and mobility. There are sectors where 
transport in vehicles is impossible where one has to walk several hours and 
cross rivers, mountains and jungle in order to reach an urban center before 
the expiration of the estimated 36-hour window for the delivery of the 
captured individual. Moreover, there is a problem of difficult climatic 
conditions, particularly in jungle environments. Often, the exit of these 
territories is only achieved by means of air or naval support, and having 
such support takes time. If it is not possible to reach the final destination 
within the established hours, the detainee must be released; otherwise, the 
crime of illegal detention would be incurred, since he/she has been 
deprived of his/her liberty for much longer than is supposed by law. 

In the same way, the captured must be released in situations of 
hostilities and in places where it has not been possible to have 
communication via satellite or mobile telephone, to guarantee the detainee 
the right to communicate their capture to their relatives or to their lawyer, 
in the event that they have one, or to the hierarchical superior, or the ICRC, 
not the judicial authority, within the term of the law. With all of the above, 
it can be proven, in fact, that in the case of the National Army, in spite of 
operational challenges due to difficulties in practice and the legal 
challenges according to the normative framework of application in the 
cases of humane treatment and conditions of detention both in the 
battlefield and in other scenarios, in the case of an internal armed conflict, 
the actions of the soldiers have been in line with international standards on 
human rights and international humanitarian law. 

Added to this, the effort by both the Ministry of Defense and the 
institution itself, to develop various kinds of initiatives as a way to advance 
further training and comprehensive specialization in human rights and 
international humanitarian law in order to fulfil the duty to promote, 
disseminate, respect and strengthen humanitarian practices in the 
framework of the internal armed conflict, in concordance with the 
obligations acquired through international instruments and as 
demonstration of the legitimacy that defines the actions of all members of 
the Colombian Army.  

Finally, mention should be made to the development of processes for the 
improvement of operations in aspects related to the application of human 
rights and international humanitarian law and the linking of specialized 
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personnel to legally accompany the decision-making of the Commanders of 
different units; as well as the establishment of cooperative relations with 
different institutions to execute the due process of capture and dignified and 
humane treatment of detainees. 
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Humanitarian consequences of overcrowding 
and legal responses in times of armed conflict 

Piera BARZANÒ 
Senior Interregional Adviser, United Nations Office on Drugs 
and Crime 

The presentation will define prison overcrowding and highlight the 
challenges to measure it at the national and international level. While 
overcrowding affects a large number of countries world-wide, it is usually 
compounded by a situation of conflict and civil strife.  

Based on the UNODC – ICRC Handbook on Strategies to Reduce 
Overcrowding in Prisons, the presentation will describe some of the most 
common humanitarian problems deriving from overcrowding, such as its 
negative impact on physical and mental health. Other frequent 
consequences of overcrowding like promiscuity; impossibility to separate 
different categories of prisoners; easier contact between first time offenders 
and organized criminal groups or gangs; interpersonal violence; and 
difficulties in implementing social reintegration programmes, will also be 
stressed.  

Reference will be made to the Nelson Mandela Rules, as the 
international reference text on the treatment of prisoners. 

Using the recent example of Niger in connection with the Boko Haram 
crisis, the presentation will then touch on some of the legal measures that 
can be adopted to alleviate the problem of overcrowding and describe steps 
to prevent the conditions of detention from getting worse. 

Prison overcrowding is generally defined with reference to the 
occupancy rate and the official capacity of prisons, i.e. it refers to the 
situation where the number of prisoners exceeds the official prison 
capacity.  

The real challenge is how to calculate the prison capacity as there is no 
international definition of “space for detained person” and each prison 
system adopts its own criteria, often referring to the recommended 
minimum specifications by ICRC or the Committee for the Prevention of 

                                                      
 The views expressed herein are those of the author and do not necessarily reflect the 

official position of the United Nations. 



152 

Torture (CPT)’s minimum standard for personal living space in prison 
establishments.1  

Sometimes the capacity of a prison is still based on the design capacity 
determined when it was first planned or constructed. However, very often 
the original prison capacity may have lost all relevance as parts of the 
building might be condemned because of lack of maintenance, or common 
areas might have been turned into dormitories, or some cells might have 
been reserved for special prisoners. Frequently, prisons evolve throughout 
the years with areas being repurposed and “transitional” buildings being 
added. The official capacity of each prison is not always revised 
accordingly.  

Overcrowding is a big challenge in many countries. In 2016, UNODC2 

reported that, globally, among 198 countries for which data on prison 
capacity were available, as many as 115 countries (58%) had a rate of 
prison occupation above 100% of capacity (overcrowding); 79 countries 
(40 %) had a prison occupation rate above 120% (critical overcrowding); 
and as many as 51 countries (26%) were characterized by extreme 
overcrowding (above 150% of capacity). 

There can be several causes for prison overcrowding. In 2013, UNODC 
and ICRC published the Handbook on strategies to reduce overcrowding in 
prisons3, offering policymakers and prison practitioners a guide to assess 
the causes of prison overcrowding in each country and to identify the most 
appropriate countermeasures.  

Among the causes of prison overcrowding, the Handbook highlights that 
prison overcrowding can also originate from a situation of conflict or it can 
get worse because of conflict. This can be described as a form of “crisis 
overcrowding” for which there can be various concurring reasons, such as 
the destruction of infrastructure forcing the concentration of all prisoners in 
fewer buildings; the arrest of large numbers of people imprisoned without 
charge; the entry into force of special laws resulting in the detention of 

                                                      
1 The CPT’s minimum standard for personal living space in prison establishments is:  

6m² of living space for a single-occupancy cell + sanitary facility  4m² of living space per 
prisoner in a multiple-occupancy cell + fully-partitioned sanitary facility  at least 2m 
between the walls of the cell  at least 2.5m between the floor and the ceiling of the cell. See 
Living space per prisoner in prison establishments: CPT standards (CPT/Inf (2015) 44). 

2 Commission on Crime Prevention and Criminal Justice, World crime trends and 
emerging issues and responses in the field of crime prevention and criminal justice, Note by 
the Secretariat, p. 21 (E/CN.15/2016/10). 

3 Handbook on strategies to reduce overcrowding in prisons, Criminal Justice 
Handbook Series, UNODC in cooperation with the International Committee of the Red 
Cross, New York, October 2013 



153 

more people; or the breakdown of criminal justice leading to fewer 
judgements and longer pre-trial detention. 

From a humanitarian point of view, prison overcrowding is the cause of 
many problems. One of the most alarming consequences is the deterioration 
of the living conditions and the health of prisoners – both physical and 
mental. Typical manifestations are epidemics of infectious diseases 
(tuberculosis, cholera, typhoid fever, scabies, etc.) and an increase in the 
number of self-harm and suicides. Interpersonal violence usually increases 
given the promiscuity, tension and lack of classification and separation of 
the prisoners. Social reintegration programmes, such as schooling, 
vocational training and productive activities may be disrupted because of 
overcrowding as the available space for these activities is not enough for all 
prisoners. Furthermore, when most of the prison population is composed of 
pre-trial detainees like it is typical in the case of “crisis overcrowding”, 
these are usually excluded from work and education and they while away 
idly. 

For many prison administrations, the presence of extra prisoners does 
not translate into additional funding as budgets are allocated on a yearly 
basis. Thus, meagre resources are further stretched to provide food, water, 
medicines for more people. Prisoners may end up dying of hunger, 
malnutrition, preventable and curable diseases. 

Safety and security in overcrowded prisons are also in peril. In many 
countries, the reaction is to lock up prisoners for longer hours and this fuels 
a vicious cycle of tension, aggression and tighter security. To survive, more 
vulnerable prisoners, like for example children and young people, first-time 
offenders, prisoners with mental health problems, etc., may end up seeking 
protection from charismatic prisoners, often belonging to organized 
criminal groups, gangs or affiliated to terrorist groups, thus getting close to 
more serious forms of criminality. 

Working conditions for staff in overcrowded prisons are also 
challenging and dangerous. Corruption among staff is fueled by crisis 
situations as prisoners are ready to pay extra money to satisfy their basic 
needs in terms of safety, food, bedding, space, hygienic products and health 
care. At the same time, if prison staff is not well trained and sufficient in 
number, overcrowding may lead to the progressive erosion of official 
authority on prison sectors or the whole prison, which can be taken over de 
facto by powerful criminal groups.  
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Since December 2015, the Nelson Mandela Rules4 have replaced the 
Standard Minimum Rules for the Treatment of Prisoners of 1955 as the 
international reference for prison administrations world-wide. Further to 
their thorough revision, the Nelson Mandela Rules seek to «set out what is 
generally accepted as being good principles and practice in the treatment of 
prisoners and prison management».  

Rule 1 stresses that «All prisoners shall be treated with the respect due 
to their inherent dignity and value as human beings». The Nelson Mandela 
Rules provide indications on the prisoners’ basic needs, including 
accommodation, light, ventilation, temperature, clothing and bedding, food 
and drinking water, personal hygiene, access to open air and physical 
exercise and health-care services. In situations of “crisis overcrowding”, 
some or all of these requirements are not respected. It is important to 
remember that, in any circumstance, the act of depriving a person of his/her 
liberty always entails a heightened duty of care and protection by public 
authorities. Thus, their efforts should be directed at ensuring the safety and 
security of all prisoners and at meeting basic humanitarian needs. It is 
important to manage crisis situations as soon as possible to avoid the 
development of chronic deficiencies.  

One case of “crisis overcrowding” I followed is Niger, where almost 
“instantaneous” extreme overcrowding was caused by the mass arrests in 
connection with the attack perpetrated by Boko Haram (BH) in 2015 – 
2016. After the state of emergency was declared in February 2015, large 
numbers of people suspected of association with BH were arrested by the 
armed forces in the region of Diffa near the Lake Chad. They were 
transferred almost 1,400 km away to Niamey undertaking gruelling 
journeys so that they could appear before the Specialized Judicial Unit that 
has exclusive jurisdiction on terrorism-related offences.  

Within a few weeks, the ‘Maison d’Arrêt’ in Niamey, a run-down prison 
built in 1947 for 352 prisoners which, during my first visit in November 
2013, was holding around 800 prisoners, reached 1355 and more. Two 
thirds of the prisoners were pre-trial detainees. When I visited the prison 
again in June 2016, the humanitarian and security situation had terribly 
deteriorated. 

The Specialized Judicial Pole was having considerable difficulties in 
advancing with the cases as most people had been arrested hundreds of 
kilometres from Niamey without any evidence.  

                                                      
4 United Nations Standard Minimum Rules for the Treatment of Prisoners, General 

Assembly 70/175, adopted on 17 December 2015. 



155 

Kollo prison and Koutoukalé High Security prison, outside of the 
capital, received hundreds of BH prisoners as well. During my visit in June 
2016, Kollo, which was originally a social reintegration centre, saw its 
population soar from 286 (November 2013) to 1,023 prisoners, 780 of 
which were crammed in one of the three modules because of their high-risk 
profile. Because of the extreme heat, prisoners were passing out in their 
cells at night and many could only survive if they slept in the courtyard 
outside. 

Koutoukalé, known as the high security prison in the country, was 
already holding several prisoners accused of terrorist-related offences. 
However, in November 2013 it was a prison that was running at 50% 
capacity, while in June 2016 it hosted more than double the 250 prisoners 
originally foreseen, most of them awaiting trial. 

According to unofficial figures provided by a senior judge in Niger, by 
March 2017 there were over 1,600 additional prisoners linked to the BH 
crisis. Many of them ended up spending more than two years next to 
hardened terrorists. 

What were the measures undertaken to address the situation? 
Overcrowding is a complex problem requiring thought over solutions 
addressing causes throughout the criminal justice system. In the absence of 
the funding and the time required to build a new prison, some steps were 
taken to speed up the judicial proceedings of those in detention. Beside the 
humanitarian assistance provided by the international community to 
improve the prisoners’ nutrition and health care, some important changes 
were made to the structure of the Specialized Judicial Pool. In fact, a 
branch was opened in Diffa so that it could examine the cases of freshly 
arrested persons before transferring them to Niamey unnecessarily. This 
step immediately reduced the influx of prisoners to Niamey. 

In June 2016, the criminal law was amended so as to decrease the 
seriousness of the offence of «association de malfaiteurs» (conspiracy) 
from “crime” to “délit”, thus simplifying the procedure for handling these 
cases.  

Considerable assistance was provided by various international actors to 
support the work of the Specialized Judicial Pool. By July 2017, out of 
1,000 prisoners that had been brought before the court, only 93 were 
convicted. Local communities were assisted to facilitate the return of 
released prisoners so as to avoid retaliation and other problems. 

Convinced that humane conditions of detentions are closely intertwined 
with prison safety and security, in 2016 UNODC carried out prison security 
audits in the three prisons I mentioned earlier, issuing detailed and practical 
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recommendations to address the main vulnerabilities in terms of security, 
while at the same time taking care of the most critical humanitarian aspects. 
It has also accompanied the development of a risk evaluation tool to assist 
the prison administrations of Burkina Faso, Mali and Niger in assessing the 
individual risk posed by each prisoner. Pilot teams of prison staff and social 
workers have been thoroughly trained on the interview techniques. This has 
led to the improvement of the classification of prisoners and, although the 
current overcrowded spaces hinder the proper separation of various 
categories of prisoners, the knowledge acquired by prison staff on the 
assessed prisoners has contributed to better security and posed the basis for 
more effective reintegration programmes. 

One of the causes of the delays in the processing of the cases linked to 
the BH crisis was also the lack of legal assistance for most of the 
defendants. Another beneficial project by UNODC has involved 10 
volunteers with legal background that, since July 2017, have followed up 
hundreds of cases pending before the Specialized Judicial Pool.  

Other measures that could be considered to alleviate overcrowding in 
situations like Niger could include the release of prisoners on humanitarian 
grounds (elderly, sick, disabled, terminally ill prisoners, etc.) if the law 
allows it. Such categories of prisoners suffer particularly in overcrowded 
conditions. 

To conclude, the situation in Niger has been the result of a specific crisis 
that has struck a country with limited resources and a struggling criminal 
justice system. The sudden overcrowding brought about by the BH crisis 
slowed down the initial prison reform steps that had been initiated with 
donors’ support. Deadly prison attacks and escapes have led to a stronger 
focus on security to the detriment of the longer term modernization of the 
prison system. Hopefully, the crisis can be overcome so that security 
concerns do not overshadow the need for support to the reform of the 
prison system. Ideally, the prison system should be strengthened so that it is 
able to deal with crisis situations in the future. 

 
 
 
 
 



 

V. Specific challenges I: 
detention and detainee transfers 
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Les défis opérationnels de la privation de liberté 
et du transfert de personnes capturées 
en opérations multinationales 

Pascale TÊTU 
Conseillère juridique, Ministère des Armées français 

Un grand nombre de problématiques liées à la privation de liberté ont 
été abordées hier et ce matin. Je vais tenter, à mon tour, d’apporter un 
éclairage opérationnel. Avant cela je ferai trois constats destinés à éclairer 
le contexte de nos opérations. 

En premier lieu, je voudrais souligner que la privation de liberté en 
conflit armé est un fait prévisible voire ordinaire dont la probabilité 
d’occurrence est forte dès que des troupes sont au sol. Et pourtant peu 
d’Etats pratiquent vraiment la rétention aujourd’hui. Paradoxalement, c’est 
même un sujet qui était encore relativement nouveau pour la France 
jusqu’en 2015, lorsqu’elle s’est engagée dans l’opération SERVAL au Mali 
puis BARKHANE, au Sahel. Plusieurs de nos alliés y avaient été 
confrontés en Afghanistan mais ce n’était pas notre cas. 

On aurait pu croire aussi que la capture, acte par définition non létal, 
serait bien plus simple en termes juridique que l’usage de la force létale. En 
réalité, il n’en est rien. La rétention cristallise au contraire un nombre 
considérable d’enjeux juridiques, parce qu’elle est à la confluence de deux 
branches du droit international : le Droit international humanitaire en tant 
que lex specialis des conflits armés mais aussi le Droit international des 
droits de l’homme, notamment en ce qui concerne la France, via la 
Convention européenne de sauvegarde des droits de l’homme et des libertés 
fondamentales (CESDH). 

Enfin, je soulignerai que la capacité à retenir est nécessaire si l’on se 
place dans une perspective de règlement des conflits. Capturer, retenir et 
savoir transférer dans de bonnes conditions, c’est à la fois créer les 
conditions pour diminuer le niveau de violence et permettre à un Etat de 
juger les perturbateurs, c’est-à-dire accomplir un acte régalien par essence 
et un pas de plus vers la souveraineté. En d’autres termes, c’est s’attaquer 
aux causes profondes d’une crise. Retenir et transférer en conflit armé n’a 
donc rien de simple mais c’est un acte qui revêt une importance stratégique 
capitale. Je dirais que le sujet illustre à lui seul le fait qu’il ne suffit pas de 
gagner la guerre ; il faut aussi savoir gagner la paix. 
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Ainsi, depuis 2015, à la lumière de notre expérience en Afrique, du 
retour d’expérience de l’Afghanistan, et de l’accompagnement précieux du 
CICR, la France a construit progressivement une doctrine de rétention 
pragmatique et opérationnelle, qui ne néglige rien des impératifs 
humanitaires et juridiques du droit international. C’est un vrai défi 
opérationnel et je crois que nous sommes parvenus à un point d’équilibre 
satisfaisant.  

Vous le savez peut-être, les forces armées françaises sont déployées sur 
plusieurs théâtres d’opérations. J’ai déjà évoqué le Sahel où nos forces 
opèrent dans le cadre d’une opération nationale ; nous sommes également 
déployés au Levant, dans le cadre d’une coalition. Dans cette dernière 
opération, nos troupes sont engagées en appui des forces irakiennes mais 
nous n’avons pas de troupes au sol, seulement des moyens aériens et de 
l’artillerie. Nous ne sommes donc pas en situation de capturer. La capture 
reste dans cette opération une prérogative des forces de sécurité irakiennes 
souveraines.  

Si les armées françaises n’ont pas d’expérience récente de capture en 
opération multinationale, elles ont en revanche développé des bonnes 
pratiques, éprouvées sur le terrain. Il serait certainement utile de les 
appliquer en coalition. J’en partagerai avec vous quelques-unes 
aujourd’hui ; ces pratiques traduisent le haut niveau d’exigence et de 
garanties matérielles et procédurales auquel nous sommes parvenus, dans 
un contexte de CANI où le droit applicable en matière de rétention n’est 
pas très prolixe. Avant de revenir aux opérations en coalition, je 
commencerai donc par évoquer dans un premier temps les défis 
opérationnels de la période de rétention puis dans un deuxième temps ceux 
plus particuliers du transfert. 

1. Lorsque l’on est déployé en opération, les défis imposés par la 
rétention administrative d’un individu sont multiples ; ils sont 
juridiques bien sûr mais aussi d’ordre humain (formation, volume 
d’encadrement), logistique (mise à disposition d’avions, 
d’infrastructures, nourriture…), financier (coût de la logistique), 
médical (soins à prodiguer), sécuritaire (mettre en sécurité pendant 
les combats et les transferts), politique (souveraineté des Etats, 
accords négociés), etc. Bref ils sont transverses. A travers trois 
exemples, j’en illustrerai certains. 
Le premier concerne l’encadrement juridique ; dans ce domaine, 
comme dans d’autres, la rétention administrative en opération ne 
s’improvise pas. Ainsi au Mali, pour assoir le fondement juridique de 
ses opérations de rétention, la France a explicitement prévu la 
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possibilité de procéder à des captures dans un accord 
intergouvernemental avec le Mali dès le début de l’opération 
SERVAL en 2013. En complément, afin de respecter la souveraineté 
de l’Etat hôte, une directive ad hoc encadre la rétention et prévoit 
que la capture soit exceptionnelle, qu’elle n’intervienne que lorsque 
les forces maliennes ne sont pas en mesure de capturer et pour 
d’impérieuses raisons de sécurité liées au conflit afin de protéger les 
forces françaises, leurs alliés ou la population civile. Tout individu 
qui ne remplirait pas ces critères est libéré. Le pouvoir de retenir un 
individu s’accompagne donc en premier lieu de garanties juridiques 
et procédurales qui ont été anticipées et restent soumises à l’accord 
de l’Etat hôte. 
Mon second exemple concerne le soutien médical. Lorsqu’une 
personne est retenue, elle est vue par un médecin militaire dès son 
arrivée au centre de rétention. Si elle a besoin de soins particuliers ou 
si elle est blessée à la suite des opérations, elle est soignée et peut 
être opérée dans les mêmes conditions que le seraient des militaires 
français. Nous disposons de toute l’infrastructure médicale 
nécessaire pour garantir le respect des droits de la personne, comme 
nous le ferions pour nos soldats. J’ajoute que durant toute la période 
de soins, la personne n’est soumise à aucune interrogation qui serait 
destinée à obtenir du renseignement.  
Mon troisième et dernier exemple concernera la logistique 
opérationnelle. Quand nous décidons de conduire une opération dans 
le Nord du Mali, ce n’est pas une promenade de santé ! Le terrain est 
accidenté, les blindés roulent lentement, avec des conditions 
météorologiques difficiles, de jour comme de nuit, sur des routes 
dangereuses où les attaques par engins explosifs improvisés sont 
fréquentes. Au contact de l’ennemi, les combats peuvent durer 
plusieurs jours ou plusieurs semaines, et c’est dans ces conditions 
difficiles que les opérations de capture se déroulent. Il faut donc 
savoir protéger les personnes capturées, les mettre à l’abri des 
combats, les soigner sur place si nécessaire, les rapatrier de jour 
comme de nuit, ce qui peut prendre 24 à 48 heures et les héberger en 
attendant leur transfert aux autorités locales. Leurs conditions de vie 
sur le lieu de rétention sont similaires à celles des soldats français en 
termes d’hébergement, d’alimentation, de soins médicaux, 
d’hygiène, etc. et une attention toute particulière est portée aux 
mineurs isolés qui sont transférés directement dans des centres 
locaux adaptés pour suivre un programme de réinsertion. Par ailleurs, 
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le CICR visite les personnes retenues dès leur arrivée, et la famille 
des intéressés peut être contactée s’ils le souhaitent. Bien sûr, les 
pratiques religieuses et les prescriptions alimentaires sont respectées. 
Tout ceci nécessite des moyens logistiques importants et un vrai 
savoir-faire opérationnel. C’est un vrai défi opérationnel. 
Aussi simple que la rétention puisse donc paraître, elle nécessite un 
certain savoir-faire ainsi qu’encadrement juridique et une logistique 
qui doivent être prévus très tôt dans le processus de planification 
d’une opération. 

2. Le transfert aux autorités quant à lui pose d’autres défis, et en 
particulier celui de savoir ce qui advient de la personne après son 
transfert. Peut-on s’en désintéresser ? Le travail s’arrête-t-il là ? Jean 
Pictet écrivait : « La guerre ne se justifie que par la nécessité ; elle ne 
saurait être une fin en soi ». Si j’osais paraphraser je dirais qu’en 
CANI la capture ne se justifie que par la nécessité et qu’elle n’est pas 
non plus une fin en soi. Sa finalité ne peut être que la libération de 
l’individu s’il ne représente plus une menace ou son transfert aux 
autorités locales à des fins de jugement dans le cas contraire. Aussi, 
dès le début des opérations, il faut envisager l’issue de la rétention 
administrative. Que la personne capturée soit libérée ou transférée à 
une tierce Partie, il faut le faire avec des garanties qui préservent ses 
droits fondamentaux à court terme comme à long terme. J’illustrerai 
ces garanties par trois exemples. 
Le premier exemple porte sur la mise en œuvre du principe de non-
refoulement. Je l’ai dit, l’accord que nous avons avec le Mali prévoit 
la possibilité de capturer. Mais il encadre aussi les modalités de 
transfert des personnes capturées à l’Etat malien dans des termes qui 
permettent à la France de respecter ses obligations conventionnelles 
à l’égard du droit international humanitaire et de la CESDH, et ses 
obligations constitutionnelles, en particulier l’interdiction de la peine 
de mort. Notre accord mentionne ainsi qu’aucun mauvais traitement 
ni peine de mort ne pourront être infligés aux individus transférés et 
prévoit un droit de visite aux autorités françaises dans les prisons. En 
complément, nos procédures internes permettent aux individus 
d’exprimer leurs craintes avant tout transfert aux autorités locales ; 
les éventuelles craintes sont examinées et le transfert peut être 
suspendu ou des garanties particulières recherchées. 
Le deuxième exemple porte sur l’importance que la France accorde 
au processus de judiciarisation. En effet, nous considérons que la 
France est responsable des personnes remises jusqu’à leur jugement 
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ou leur libération par les autorités locales, donc bien après le 
transfert. A cet égard, nous visitons régulièrement les personnes 
remises dans les prisons pour nous rendre compte des conditions de 
détention et suivre le processus de judiciarisation et le respect du 
droit à un procès équitable prévu par le DIDH. Pour faciliter ce 
processus, nous transmettons aux autorités locales tout élément 
circonstanciel voire matériel d’intérêt lié à la capture qui pourrait être 
utile à l’Etat malien pour instruire rapidement les dossiers. 
Enfin, dernier exemple, médical cette fois : une personne ne sera 
jamais transférée tant qu’elle aura besoin de soins. Toute personne 
qui nécessiterait des soins qui ne pourraient pas lui être prodigués en 
prison ne sera pas transférée mais soignée jusqu’à ce que ses 
blessures soient consolidées.  
Le processus de rétention dans sa globalité va donc bien au-delà de la 
seule période de rétention administrative. Il engage la responsabilité 
d’un Etat pour longtemps et nécessite à ce titre un engagement sur le 
long terme et un solide encadrement sur le terrain comme au niveau 
gouvernemental. Qu’en est-il en coalition ? 

3. Comme je le disais en introduction, la France n’a pas d’expérience 
récente de rétention en opération multinationale. Mais si elle devait 
la pratiquer aujourd’hui en coalition, elle ne serait probablement pas 
prête à baisser le niveau d’exigence qu’elle s’impose dans ses 
opérations nationales et qu’elle a érigé en doctrine. Ce serait 
d’ailleurs tout à fait dans l’esprit des principes de Copenhague sur le 
traitement des détenus dans les opérations militaires adoptés par 24 
Etats, dont la France, notamment le principe n°15 relatif aux 
transferts. 
Il faudrait par conséquent rechercher en premier lieu des procédures 
conjointes prévoyant les mêmes garanties que celles que nous 
appliquons dans nos opérations nationales. Ces procédures 
conjointes ne pourraient vraisemblablement être faites qu’au cas par 
cas en fonction du « format » de l’opération. En effet, le propre des 
crises actuelles c’est qu’elles sont protéiformes. Impossible de 
calquer un modèle universel qui fonctionnerait dans toutes les 
opérations. Impossible de connaître à l’avance avec quels moyens 
chaque Etat s’engagera dans une opération et donc à hauteur de quels 
moyens il pourra contribuer au processus de rétention en termes 
d’infrastructures, de moyens de transport, de soutien médical, 
d’alimentation, autant de contraintes logistiques que j’ai déjà 
évoquées. A minima, on peut imaginer que certains Etats s’entendent 
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dès le temps de paix, sur des documents conjoints où ils 
s’accorderaient sur leur doctrine, sur des grands principes et sur le 
droit applicable. Cela contribuerait à un partage de bonnes pratiques, 
chacun prenant chez l’autre ce qu’il y a de meilleur.  
La question de la responsabilité demeurera : qui est responsable ? 
Celui qui capture ? Celui qui transfère ? Chaque Etat doit-il négocier 
un accord de transfert ? Il n’y a pas de réponse toute faite. Au vu de 
nos pratiques aujourd’hui, je pense toutefois pouvoir dire que la 
France se considèrerait responsable de tout individu qu’elle aurait 
personnellement capturé ou qu’elle aurait sous son contrôle à un 
moment ou à un autre. Il est probable que le juge rechercherait le 
faisceau d’indices désignant l’Etat qui a « le plus » exercé de 
responsabilités dans le processus de rétention ou exercé une 
responsabilité dans un domaine particulier ayant causé un dommage, 
médical par exemple. Je ne crois pas qu’en termes de responsabilité 
nous puissions malheureusement trancher la question avec certitude. 
La jurisprudence Hassan c. Royaume-Uni, du 16 septembre 2014, de 
la Cour européenne des droits de l’homme, apporte un éclairage sur 
la manière dont la responsabilité entre deux Etats peut être tranchée 
par le juge. Il s’agissait d’un ressortissant irakien capturé par les 
forces britanniques et retenu en Irak dans un camp contrôlé par les 
forces américaines et britanniques. Dans cette affaire, la Cour a 
estimé que l’intéressé relevait de la juridiction du Royaume-Uni eu 
égard aux actes accomplis par les forces britanniques, qui incluaient 
la capture, les interrogations, la rétention et la libération. La Cour a 
rejeté les arguments du Royaume-Uni qui arguait qu’après son 
admission dans le camp Bucca, l’individu avait été transféré de 
l’autorité du Royaume-Uni à celle des Etats-Unis. Eu égard aux 
arrangements relatifs à l’organisation dans le camp, la Cour a 
également estimé que le Royaume-Uni avait conservé son autorité et 
son contrôle sur l’individu depuis son admission dans le camp, 
jusqu’à son interrogatoire puis son maintien en rétention, et enfin, 
son départ du camp. 

 
Pour conclure, je dirais que les bonnes pratiques que je vous ai 

présentées seraient, si elles étaient appliquées uniformément par tous les 
Etats, le meilleur moyen de protéger les personnes capturées, de respecter 
leurs droits et ce faisant d’éviter toute condamnation par une juridiction. On 
pourrait imaginer les reproduites en coalition. C’est en outre le meilleur 
moyen d’éviter qu’un Etat renvoie la responsabilité sur un autre.  
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Je soulignerais aussi que les opérations de rétention aussi complexes 
soient-elles sont un formidable vecteur d’intégration du droit dans nos 
opérations et dans nos relations avec les Etats partenaires. D’après notre 
expérience, les procédures mises en place ont permis de concourir à la 
diffusion du DIH et du DIDH non seulement au sein de l’armée, par la 
formation des militaires à tous les niveaux de grade, du soldat à l’officier 
général, mais aussi auprès des Etats avec qui nous opérons voire de certains 
groupes armés organisés, du fait des exigences imposées en matière de 
garanties humanitaires et juridiques. C’est une pierre de plus à l’édifice.  

Mais l’action des armées ne reste qu’un levier parmi d’autres de la 
résolution des crises. Ce n’est pas le seul même si celui-ci cristallise 
l’attention de tous, des médias et de l’opinion publique en particulier. 
D’autres leviers existent : je pense au soutien que l’on peut apporter en 
faveur de l’amélioration des conditions de vie dans les prisons ou à l’aide 
judiciaire pour organiser des sessions d’assises exceptionnelles par 
exemple. L’accélération du jugement des personnes transférées est sans 
aucun doute un facteur de résolution des conflits et de reconquête de la 
souveraineté d’un Etat aux yeux de sa population, population qui est la 
première victime des conflits mais aussi et toujours le seul véritable acteur 
de la sortie de crise.  
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Implementing the legal framework relating 
to the deprivation of liberty by peacekeeping 
forces: a practical example  

Stéphane WOHLFAHRT  
Senior Legal Officer, Office of the Legal Counsel, 
United Nations Office of Legal Affairs1 

Eight years ago, in January 2010, the United Nations (UN) Secretariat 
issued a landmark set of interim procedures for detention in UN 
peacekeeping operations – hereinafter, the “ISOP” or “ISOP on Detention”, 
for Interim SOP on Detention.2  

These procedures were the first effort within United Nations 
Headquarters, to provide consolidated guidance to all UN peacekeeping 
personnel in respect of the temporary detention of individuals.3  

                                                      
1 The views expressed in this paper are those of the author in his personal capacity and 

do not necessarily reflect the opinion of his office or of the United Nations. Also in their 
personal capacity, many colleagues of the author at the United Nations Secretariat in New 
York and in field operations provided input and helpful comments on various versions or in 
regard to specific sections of this paper. In particular, the author wishes to acknowledge the 
contributions of Messrs. David Hutchinson and Keiichiro Okimoto of the Office of Legal 
Affairs (OLA), and Charles Briefel, Michael Langelaar and Viktor Jovev of the Office of 
Rule of Law and Security Institutions (OROLSI) in the Department of Peacekeeping 
Operations (DPKO). The author also wishes to express his gratitude to the Senior Legal 
Advisors of the UN peacekeeping operations in Mali, Abyei, Darfur, the Central African 
Republic, the Democratic Republic of the Congo and Lebanon (Thierry Kaiser, 
Sibangilizwe Ndovu, Manuel Calzada-Pla, Sylver Ntukamazina, Alexandros Zervos, and 
Rachid Arfi), as well as the Head and the Deputy Head of the Rule of Law Section of 
UNMISS, the United Nations Mission in South Sudan, James Arguin and Anees Ahmed. 
Any errors are those of the author. 

2 “Interim Standard Operating Procedures on Detention in United Nations Peace 
Operations”, issued by the United Nations Departments of Peacekeeping Operations and 
Field Support (DPKO and DFS), ref. 2010.6, 25 January 2010. Possibly because of its 
interim nature, the ISOP on Detention has remained a confidential document since it was 
issued by DPKO and DFS. It can therefore not be accessed online.  

3 I will assume, for the purposes of this presentation, that it is not a matter of dispute that 
all UN peacekeeping operations with a mandate to use force, and the inherent right to use 
force in self-defense, may, as required and consistent with their rules of engagement, 
temporarily detain individuals. Readers interested in this issue may wish to consider the 
article: Some controversies of detention in multinational operations and the contributions of 
the Copenhagen Principles, by Bruce ‘Ossie’ Oswald, in International Review of the Red 
Cross (IRRC) (2013), 95 (891/892), pp. 707-726. In this article, the author discusses among 
other issues whether detention can be justified on the basis of a UN Security Council 
mandate. He refers to a “practice of implying an authority to detain [which] can be traced to 
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Before considering some of the challenges that a recent review process 
of the ISOP has revealed (IV), I would like to provide you with an 
overview of the main detention guidelines under the ISOP and some 
internal procedures adopted by UN peacekeeping operations under the 
ISOP (I).4 This will lead me to refer to two situations that are the subject of 
specific operational guidance: UNMISS’s ad hoc holding facilities for 
internally displaced persons (II) and MONUSCO’s internments of captured 
persons (III).5  
 
 
1. Overview of the ISOP and some internal procedures of UN 
peacekeeping operations implementing the ISOP 
 
Definition  
 

The ISOP provides a broad definition of detention, as the temporary 
deprivation of liberty of a person by United Nations personnel, until such 
person is released or handed over to appropriate authorities.  

To ensure reporting of all detentions, the Mission in Mali, MINUSMA,6 
strengthened that definition in its internal circular implementing the ISOP.7 
The internal MINUSMA SOP provides that: “[a]ny person unilaterally 
restricted by [the Mission], against their will, in their freedom of 

                                                                                                                           
UNEF I”. UNEF I, the United Nations Emergency Force in the Sinai, was the first United 
Nations peacekeeping operation comprising armed military contingents. Its mandate 
spanned the years 1956 to 1967. It was established by the United Nations General Assembly 
in resolution 1001 (ES-I) of 7 November 1956. 

4 A comprehensive analysis of the ISOP on Detention and related issues, including the 
application of the ISOP in situations of non-international armed conflict, was published by 
my OLA colleague Katarina Grenfell, in the article, Detention in United Nations Peace 
Operations, Chapter 15, in: “Detention of Non-State Actors Engaged in Hostilities, The 
Future Law”, International Humanitarian Law Series, vol. 49 (2016), Brill Nijhoff pub., ed. 
By G. Rose and B. Oswald, pp. 345-351. 

5 MONUSCO is the United Nations Organization Stabilization Mission in the 
Democratic Republic of the Congo. UNMISS is the United Nations Mission in South Sudan. 

6 MINUSMA is the United Nations Multidimensional Integrated Stabilization Mission 
in Mali. 

7 MINUSMA Detention Procedures, No. 2015/4, issued on 3 May 2015 by the 
MINUSMA Chief of Staff, p. 2 under “General principles on detention” (hereinafter, ‘First 
MINUSMA SOP’). On 1 June 2018, the Special Representative of the Secretary-General 
and Head of MINUSMA, Mr. Annadif, issued a revised version of the MINUSMA 
Detention Procedures (No. 2015/4/Amd.3) (hereinafter, ‘Second MINUSMA SOP’). 
MINUSMA is the first UN peacekeeping operation to have issued internal procedures 
implementing the ISOP on Detention.  
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movement, shall be deemed “detained”.8 The MINUSMA internal SOP 
adds that this is regardless of the duration of that person’s detention.9 
 
 
Operational accountability: Focal Point, Reporting and Registries 
 

The ISOP makes it clear that the responsibility for UN detentions does 
not only lie with the element, unit or component of a UN peacekeeping 
operation that carries out the detention. Ultimately, this responsibility lies 
with the Head of Mission, and through him or her in the Secretary-General, 
who reports to the Security Council.  

A key feature of the ISOP, in this regard, is the designation by Heads of 
Mission of a senior official in the civilian component to monitor, receive 
reports and coordinate as required the detentions carried out by the 
Missions’ uniformed personnel.  

To ensure his or her independence, the Detention Focal Point, or DFP, 
may not be under the authority, command and control of the Head of the 
Military or the Police Component of the Mission. The DFP reports directly 
to the Head of Mission and is selected on account of his or her substantive 
legal background. He or she is authorized to inquire as to any matter related 
to detention by United Nations personnel and to provide advice in 
connection therewith to the Head of Mission or any other personnel of the 
Mission. The ISOP on Detention also provides that he or she shall have 
unimpeded access to all records relating to the handling of any detained 
person. Usually, the Mission Senior Legal Adviser assumes that role. 
Sometimes, it is the Head of the Rule of Law Unit. It would not be the 
Head of the Human Rights Division, because of the independent 
monitoring tasks of that Division under the ISOP. The DFP also consults 
with the Director of Mission Support, who has the obligation under the 
ISOP to ensure that all necessary resources are provided.  

Under the ISOP, the commanding officer of the apprehending and 
detaining unit(s) must report the detention through the chain of command 
and to the Human Rights Division, the Detention Focal Point and the Head 
of Mission. The Head of Mission is also expected to send regular formal 
reports to UN Headquarters. 

Provisions are also made for the keeping of registers and logbooks 
accounting for the person’s information, the grounds of detention, 

                                                      
8 First MINUSMA SOP, p. 2; and Second MINUSMA SOP, Section D, para. 6.1.  
9 Id.  
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significant details including any incidents while detained and health 
concerns. The logbooks and registers account for the detainee’s chain of 
custody while in UN detention. A register of property seized must also be 
kept, and detaining units must ensure that every item confiscated remains 
secure, ready for handover to the detained person upon release, or for 
transmission to the host authorities to serve as evidence (for example, a 
weapon). Finally, a logbook is maintained for detainee complaints.  

The designation of a focal point on the civilian side of the Mission’s 
infrastructure and the various reporting and accounting obligations under 
the ISOP have helped provide a fuller picture of the UN’s practice 
concerning detention. This is one of the main contributions of the ISOP. 
These measures seek to ensure accountability for all involved, and 
traceability of actions, while protecting the detainees’ integrity and their 
rights.  

 
 

Detainees’ Rights 
 
The ISOP also includes a detailed body of rules aimed at ensuring the 

fundamental rights and the health, the well-being and the safety of all 
detained persons throughout their detention; and also beyond, if handed 
over to host country authorities.  

These measures are inspired by international law, including international 
humanitarian law, international human rights law, and international refugee 
law. The United Nations Standard Minimum Rules for the Treatment of 
Prisoners, also known as the Mandela Rules,10 were also a major source of 
inspiration. The measures range from access to a medical professional, the 
provision of clean, dedicated detention facilities, with adequate natural light 
and airflow and clean bedding, separation of men and women, the availing 
of water, food and hygiene supplies, the right to contact or be contacted by 
a family member or relative, and so forth. Children, under the ISOP, are not 
to be detained unless for a brief period and in their own interest (for 
instance, to allow them to remain with a detained parent). 

The ISOP also provides for the receipt of necessary information by 
detainees through two pre-formatted statements annexed to it. One of the 

                                                      
10 Available on www.unodc.org/documents/justice-and-prison-reform/GA-RESOLUTION/ 

E_ebook.pdf. For the history and context against which the Nelson Mandela Rules were 
adopted, see: “UN Nelson Mandela Rules (revised SMR), Penal Reform International”, 
www.penalreform.org/priorities/prison-conditions/standard-minimum-rules/ (accessed October 
2018). 
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statements is to be provided at the beginning of the detention; and the other 
at the time of release or handover. These statements list a number of 
detainee rights under the ISOP, including the right to be examined by a 
medical professional, the right to be informed of the reasons and factual 
basis for their detention, the rights to make complaints regarding their 
treatment, and the right to seek compensation for wrongful bodily injury or 
damage to their property by UN personnel. The detainees are also advised, 
through the statement of detention, that they may refuse to be subjected to a 
medical examination, and that they may be photographed and have their 
information recorded for the purposes of their identification and to record 
any injuries. Upon their release or handover, the statement issued to the 
detainees provides them with a formal record of the reasons for their 
detention, and the date and location(s) of their detention, and their release 
or their handover. 

 
 

Timelines 
 

Importantly, the ISOP introduced clear timelines for all UN 
peacekeeping detentions. At their expiration, a detained person must be 
either released or handed over to national authorities. The maximum length 
of detention chosen in the ISOP is 48 hours, unless a person apprehended is 
being transferred from one location in the mission area to another, to enable 
a handover to competent host authorities. In such cases, the individual may 
remain up to 72 hours in the Mission’s custody. Detentions beyond 72 
hours are utterly exceptional and need a specific mandate from the Security 
Council, a written request from the Government, and the formal agreement 
of the Head of Mission.11 
 
 
Handing over detainees to host authorities  

 
In November 1961, the Security Council gave ONUC, the United 

Nations Force in the Congo, the authority to apprehend and detain all 
                                                      

11 Article 74 of the ISOP provides : “A detained person may be kept in United Nations 
custody for more than 72 hours if: a) the relevant national authorities make a written request 
to the Head of Mission asking that the Mission temporarily detain such person on their 
behalf; b) the Mission has a mandate to assist national law enforcement authorities in the 
apprehension and detention of alleged criminal offenders; and c) the Head of Mission 
considers such temporary detention to be a reasonable and appropriate manner of 
discharging such mandate in relation to the particular case”. 



171 

foreign mercenaries and military and paramilitary personnel not under the 
United Nations command, pending legal action and/or deportation.12 
Referring to Article 3 Common to the Geneva Conventions, the Office of 
Legal Affairs (OLA) advised at the time that the Secretary-General should 
only hand over such persons to the Congolese authorities if he were 
satisfied that they would be properly treated by those to whom they would 
be surrendered.13 This may well be the first expression, within the United 
Nations, of a principle whereby the handover of UN detainees to national 
authorities should only occur if the Organization is satisfied that this would 
not place them at risk of harm or of a serious violation of their fundamental 
rights.14  

The same concern is reflected in the ISOP on Detention, which provides 
that an assessment must be carried out by the Detention Focal Point in 
consultation with all relevant heads of component before any handover of 
individuals to national authorities. The assessment focuses on protection 
concerns and takes into account the personal circumstances of the 
individual.15  

The ISOP also provides that the United Nations should seek to sign a 
general agreement with the host Government to ensure that minimum 
standards would be met by the host country, protecting the rights and the 
integrity of any persons handed over. Since the ISOP was adopted, OLA 
has contributed a number of draft handover agreements for peacekeeping 

                                                      
12 UN Security Council resolution No. 161 of 21 February 1961, U.N. doc. S/4741, in 

which the Council inter alia “[u]rges that the United Nations take immediate and 
appropriate measures to prevent the occurrence of civil war in the Congo, including (…) the 
use of force, if necessary, in the last resort” (operative paragraph 1), and “that measures be 
taken for the immediate withdrawal and evacuation from the Congo of all Belgian and other 
foreign military and paramilitary personnel and political advisers not under United Nations 
Command, and mercenaries” (operative para.2). 

13 “Legal Policy Concerning the Detention by the United Nations of Mercenaries and 
Other Persons Referred to in Paragraph A-2 of the Security Council resolution of 
21 February 1961 - Interpretation of para.4 of the Security Council resolution of 24 
November1961 - Interpretation of article 5 of the 1949 Geneva Conventions - Right of 
communication and contact of consular officials with respect to persons placed under 
detention”, Note to the Under-Secretary for Special Political Affairs and the Under-
Secretary for General Assembly Affairs, in. United Nations Juridical Yearbook 1962, 
Fascicle 1, UN doc. No. ST/LEG/8, accessed at https://documents.un.org. 

14 See also, on this point, “Transfers of detainees: legal framework, non-refoulement and 
contemporary challenges”, Cordula Droege, IRRC (2008) Vol. 90, No. 871, pp. 669-701. 

15 Specifically, the ISOP on Detention provides that detained persons shall not be 
handed over to any authority in situations where there are substantial grounds for believing 
that there is a real risk the detained person will be tortured or ill-treated, persecuted, 
subjected to the death penalty or arbitrarily deprived of life and that, in such cases, detained 
persons shall be released (para. 80 of the ISOP). 
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operations. Among those, an agreement with Mali, for persons handed over 
by MINUSMA, and an agreement with the Central African Republic, for 
persons handed over by MINUSCA.16 (MINUSCA is a mission that has 
affected a relatively large number of detentions, given its robust mandate in 
support of national authorities for the maintenance of basic law and order 
and the fight against impunity.17)  

The handover agreements would typically include clauses whereby the 
Government agrees to provide the United Nations access, at all times, to 
those handed over; and that similar access would also be provided to the 
International Committee of the Red Cross (ICRC). The United Nations 
would reserve the right to monitor the trials of persons handed over; and the 
Government would undertake to inform the United Nations of the outcome 
of the case, and if a concerned person has been released. The Government 

                                                      
16 Respectively: « Avenant à l’Accord entre l’Organisation des Nations Unies et le 

Gouvernement de la République du Mali relatif au traitement des individus appréhendés et 
remis au Gouvernement du Mali par la Mission multidimensionnelle intégrée des Nations 
Unies pour la stabilisation au Mali (MINUSMA) », signed in Bamako on 1 July 2013, 
available in the French original version and in an English translation in the United Nations 
Treaty Collection database (https://treaties.un.org), UNTS No. 51015 ; and « Avenant à 
l’Accord entre l’Organisation des Nations Unies et le Gouvernement de la République 
Centrafricaine relatif au statut de la Mission multidimensionnelle intégrée des Nations unies 
pour la stabilisation en République Centrafricaine (« MINUSCA »), relatif au traitement des 
individus appréhendés et remis au Gouvernement de la République Centrafricaine par la 
MINUSCA », signed in Bangui on 2 September 2014, Id., UNTS No. 52177. 

17 MINUSCA is among the rare UN peacekeeping operations mandated to arrest 
individuals. This is under its exceptional mandate to “adopt, within the limits of its 
capacities and areas of deployment, at the formal request of the CAR Authorities and in 
areas where national security forces are not present or operational, urgent temporary 
measures… to arrest and detain in order to maintain basic law and order and fight 
impunity”. The Security Council has indicated that these urgent temporary measures 
(UTMs) must be limited in scope and time-bound, among other criteria; that they do not 
create a precedent and that they are “without prejudice to the agreed principles of 
peacekeeping operations”. See, resolution 2448 (2018) of 13 December 2018 at operative 
paragraph 40(e)(iii). MINUSCA is otherwise authorized to apprehend individuals (as 
opposed to arresting them, which is language indicative of the exercise of sovereign, or 
executive, authority), at its own initiative, among other things to protect civilians and to 
support national authorities in the restoration and maintenance of public safety and the rule 
of law. See, Ibid., at operative paragraph 40(a)(v). A previous example of a specific mandate 
to arrest individuals in the practice of the Security Council is the United Nations Operation 
in Somalia, UNOSOM II, which, under resolution 837 (1993) of 6 June 1993 at operative 
paragraph 5, was authorised to take all necessary measures against all those responsible for 
unprovoked armed attacks against the personnel of the Mission on 5 June 1993, “including 
against those responsible for publicly inciting such attacks” and “to establish the effective 
authority over Somalia, including to secure the investigation of their actions and their arrest 
and detention for prosecution, trial and punishment” (emphasis added). See also, in this 
connection, Oswald, IRRC (2013) (Ibid.) at pp. 714 and 715. 
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would also commit to respecting the rights of the person handed over under 
national and international law, to treat such person humanely and not to 
seek or impose the death penalty if the person is tried and convicted of an 
offence. The UN would also reserve the right to hold private and 
confidential interviews with the transferred person and to access national 
registers of detention.  

The undertakings typically include that the Government will not 
extradite the person handed over or transfer his or her custody to foreign 
authorities without first obtaining similar guarantees to those provided by 
the host country to the United Nations (in the case of the agreement with 
Mali), or without the written consent of the Special Representative of the 
Secretary-General (in the case of the agreement with the Central African 
Republic).  

Currently, negotiations remain ongoing in respect of handover 
agreements with Sudan and South Sudan, respectively, for handovers by 
UNISFA, the Mission in Abyei.18 In the absence of an established Abyei 
Police Service in the disputed territory, the Mission in Abyei has indeed 
conducted handovers of persons to either Sudanese or South Sudanese 
authorities, depending on the background and ethnic affiliations of the 
person apprehended and the context of each particular case.  

In the absence of and pending an agreement on handover, as in the case 
of UNISFA and UNMISS, a peacekeeping operation would typically be 
advised to seek formal and reliable individual assurances from appropriate 
local authorities prior to each handover. The assurances would reflect the 
main contents of the handover agreement including assurances regarding 
the non-application of the death penalty.  
 
 
2. UNMISS’s detention challenge: IDPs who pose a security threat in 
“POC Sites” 
 

A unique situation has developed in South Sudan, which had not been 
envisaged in the ISOP. The situation arose following the displacement of 
hundreds of thousands of persons as a result of the conflict which broke out 
in December 2013, many of whom sought the protection of the UN 
Mission, UNMISS, in internally displaced persons (IDP) sites near its 
camps (the “POC Sites”). 

                                                      
18 UNISFA is the United Nations Interim Security Force for Abyei. 
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Some among the IDPs have on occasion become a threat to other IDPs 
or to UN and humanitarian personnel. In the most serious of these cases, 
UNMISS has had to separate them, on a temporary basis, from the IDPs in 
the POC Sites by detaining them in ad hoc holding facilities. To give a 
concrete idea of the scale of the problem, a recent Secretary-General report 
to the Security Council revealed that 126 persons had been detained by 
UNMISS in Bentiu, Juba and Malakal between February and May 2018.19 
Figures available in the UN Secretariat suggest that as many as 5,007 
persons may have transited through the UN holding facilities in South 
Sudan since the beginning of the POC Sites in 2014.20 While that figure 
may seem high, it should be compared with the overall population of IDPs 
in the POC Sites (close to 200,000 according to the latest Reports of the 
Secretary-General).21  

The majority of the IDPs detained are typically released within 24 
hours. Many others are held for over 24 hours and later released, through an 

                                                      
19 Report of the Secretary-General on South Sudan (covering the period from 17 

February to 3 June 2018), 14 June 2018, UN doc. No. S/2018/609, at para. 34. See also, 
Report of the Secretary-General on South Sudan (covering the period from 4 June to 
1 September 2018), 11 September 2018, UN doc. No. S/2018/831, at para. 33, in which the 
Secretary-General advises that, during the relevant period, a total of 133 persons suspected 
of involvement in serious security incidents had been detained at UNMISS holding facilities 
in Bentiu, Juba and Malakal. In his most recent report to the Security Council on South 
Sudan, in December 2018, covering the period from 2 September to 30 November 2018, the 
Secretary-General advised that, “[d]uring the reporting period, a total of 391 crimes and 
security incidents were recorded at the protection of civilians sites (136 at Wau, 105 at 
Bentiu, 65 at Juba, 71 at Malakal and 14 at Bor)”, and that “[a] total of 96 persons suspected 
of involvement in serious security incidents were detained at UNMISS holding facilities in 
Bentiu, Juba and Malakal” (UN doc. No. S/2018/1103, 10 December 2018, at para. 31). 

20 Estimate provided to the author by the Office of Rule of Law and Security Institutions 
of DPKO (OROLSI) for the period of May 2014 to 31 December 2018. OROLSI added that 
the total number of persons detained in the year 2018 stands at 497 individuals including 32 
juveniles and 18 females.  

21 See, for instance: UN doc. S/2018/1103 (Ibid.) at para. 30: “… as at 30 November, 
UNMISS was protecting 195,747 internally displaced persons in five Mission protection of 
civilians sites. That total included 115,525 internally displaced persons in Bentiu, 32,113 in 
Juba, 29,190 in Malakal, 2,267 in Bor and 16,652 in Wau.” The challenges which the POC 
Sites represent for UNMISS should be stressed. In his Special Report to the Security 
Council on the renewal of the mandate of UNMISS of 20 February 2018 (UN doc. 
S/2018/143, at para. 13), the Secretary-General noted that “[t]he operation of the protection 
of civilians sites continues to dominate the related activities of UNMISS” and that, “by a 
conservative estimate, 50 per cent of the Mission’s efforts, in time, money, staffing and 
energy, are devoted to managing and protecting those sites”. The Secretary-General also 
noted that, “while the vast majority of the people in the protection of civilians sites are there 
for their physical protection, the sites present their own sets of problems”. Among the 
problems, he referred to “a level of criminality that is extremely difficult to manage without 
adequate resources, notwithstanding sustained efforts to improve security”. 



175 

Informal Mediation and Dispute Resolution Mechanism, back into the POC 
site, when they no longer constitute a threat to others. Several detainees 
have, however, also been held and continue to be held in longer-term 
detention, well beyond 72 hours. Those remaining in long term detention 
are usually suspected of having committed grave crimes in the POC sites, 
including murder and rape. 

As vulnerable persons originally, the Mission may not always be in a 
position to expel them from the POC Site. Given this predicament, in 
consultation with UN Headquarters, UNMISS is currently looking at 
alternatives which would involve ad hoc joint interventions with local 
authorities, including prosecutors, to collect information and refer a case 
against an IDP, without necessarily handing over the physical custody of 
the detained person, at least initially.22 In the absence of an agreement on 
handover with South Sudan, UNHQ has also recommended that the 
Mission seek formal and reliable assurances regarding their integrity and 
their rights prior to any physical handover. 

It is yet to be seen whether the situation of the long-term detained IDPs 
will be solved in this manner. The recent signing of a peace agreement23 
may also open the prospect of a different, and possibly a better solution for 
these detained persons, as well as for the overall IDP population in 
UNMISS’s POC sites. 
 
 

                                                      
22 For more information on such ad hoc interventions, See, Secretary-General’s Report 

to the Security Council No. S/2018/831 of 11 September 2018 (Ibid.) at para. 33: “Under the 
second phase of the UNMISS project to promote accountability, the national director of 
public prosecutions accepted 16 cases of alleged sexual violence committed at the Juba, 
Malakal and Bentiu sites for uptake into the formal justice system.” See also, Secretary-
General’s Report to the Security Council No. S/2018/1103 of 11 September 2018 (Ibid.) at 
para. 31: “As part of the UNMISS project to promote accountability, the Mission referred 
nine cases to national authorities for possible criminal investigation and prosecution. 
National authorities, with logistical support provided by UNMISS, constituted a mobile 
court to prosecute five persons charged with sexual violence crimes committed in the 
Malakal protection of civilians site. Those trials resulted in convictions and sentences to a 
term of imprisonment ranging from 18 months to 10 years. UNMISS handed over the 
convicted persons to national prison officials on 24 October. On the basis of the success of 
the mobile court in Malakal, a mobile court is scheduled for December 2018 to prosecute 
referred cases from the Bentiu site”. 

23 A “Revitalized Agreement on the Resolution of the Conflict in South Sudan (R-
ARCSS)” was signed on 12 September 2018 in Addis Ababa, Ethiopia. A scanned version 
of the R-ARCSS can be uploaded from the website of the Intergovernmental Authority on 
Development (IGAD), at www.igad.int/. See also, “‘Chance for peace’ in South Sudan 
finally within reach, declares UN Peacekeeping chief”, UN Communiqué, 18 December 
2018, consulted at https://news.un.org in January 2019. 
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3. The MONUSCO Internment SOP 
 

I should also mention that OLA was involved in developing internment 
procedures for MONUSCO, distinct from the ISOP on Detention. The 
MONUSCO internment procedures only apply in relation to those captured 
in the context of offensive operations of the MONUSCO Force Intervention 
Brigade (FIB)24. They were issued by the Under-Secretary-General for 
Peacekeeping Operations in March 201425 and are meant to reflect specific 
core requirements of international humanitarian law in addition to the 
requirements of human rights law. They provide detailed rules to ensure 
that members of armed groups are not held arbitrarily and are interned by 
MONUSCO only for as long as there is justification for doing so under the 
terms of MONUSCO’s mandate and international humanitarian law and 
only where there is no alternative way of lawfully dealing with them.  

A key mechanism in the MONUSCO Internment SOP is the 
establishment of a Review Board, independent from the MONUSCO Force 
Component, whose task is to keep decisions to hold members of armed 
groups who are interned under review. A first review by an Initial Review 
Panel is required within three days from the time of arrival at the initial 
holding facility (the “transit centre”), then by the Review Board within 
seven days from their arrival at an internment facility, and thereafter, no 
less than every three months. 

When reviewing the decisions, a number of options will be considered 
to remove captured persons from MONUSCO custody, including: 

                                                      
24 At paragraphs 9 and 12(b) of Resolution 2098 (2013) of 28 March 2013, the Security 

Council created an “Intervention Brigade” within the Force Component of MONUSCO, 
with the task of carrying out targeted offensive operations either unilaterally or jointly with 
the Forces Armées de la République Démocratique du Congo (FARDC) to prevent the 
expansion of and neutralize all armed groups, and to disarm them in order to contribute to 
the objective of reducing the threat posed by armed groups on state authority and civilian 
security in eastern DRC and to make space for stabilization activities. On the MONUSCO 
FIB, see, “The Intervention Brigade: Legal Issues for the UN in the Democratic Republic of 
the Congo” by Scott Sheeran and Stephanie Case, International Peace Institute Report of 
November 2014, accessible at www.ipinst.org/wp-content/uploads/publications/ipi_e_pub_ 
legal_issues_drc_brigade.pdf. In subsequent extensions of MONUSCO’s mandate, starting 
in 2016, the Security Council has expressly required that captured persons be handled in 
accordance with the MONUSCO Internment SOP. See, resolution 2277 (2016) of 30 March 
2016 at operative paragraph 35(a)(d) and subsequent Security Council resolutions on 
MONUSCO’s mandate. 

25 Full title: DPKO/DFS “Standing Operating Procedures on Internment by the United 
Nations Stabilization Mission in the Democratic Republic of the Congo”, issued on 25 
March 2014 by the then-Under Secretary-General for Peacekeeping Operations, Mr. Hervé 
Ladsous. The document does not have an internal UN reference number unlike other UN 
SOPs and administrative issuances. 
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‐ release if the captured persons no longer pose an imperative security 
threat; 

‐ enrolment in a disarmament, demobilization and reintegration (DDR) 
programme managed by the DRC authorities with their consent and 
if there is no real risk that they will leave the programme and return 
to fighting; or 

‐ in the case of persons who are not DRC nationals, enrolment in a 
DDR programme with repatriation and resettlement, or DDRRR, 
programmes which are managed by MONUSCO (again, this is with 
their consent and if there is no real risk that they will leave the 
programme and return to fighting); 

‐ handover to the DRC authorities. 
 
The preferred approach is to resort to one of these options as soon as 

possible so as to remove captured or interned persons from MONUSCO 
custody. The standing operating procedures also provide detailed 
safeguards in the event that MONUSCO decides to hand over the captured 
persons to the DRC authorities. 
 
 
4. The ISOP Review and Key Challenges 
 

The ISOP on Detention was meant to be reviewed after one year of its 
entry into force. The review, conducted at UN Headquarters throughout 
2016 under the lead of the Department of Peacekeeping Operations by an 
integrated team consisting of different UN agencies and departments, was 
completed in November 2016 with the adoption of a report highlighting a 
number of key issues faced by Missions in the ISOP’s implementation (the 
“Review Report”). 

Based on the recommendations in the Review Report, a revision of the 
ISOP is currently on-going with the aim of issuing a final SOP. The 
revision process has been guided by the need to make the ISOP more 
practical and user-friendly, while at the same time outlining a more logical 
structure with respect to the sequencing of the different stages of detention 
and the timelines; providing greater clarity in relation to the roles and 
responsibilities of different mission actors and the various decision-making 
processes; simplifying previously cumbersome procedures and processes; 
and ensuring consistency with existing structures and processes within UN 
peace operations. 
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One of the main conclusions of the review is that the timelines before a 
handover or a release must be reviewed. This is on account of the time 
needed by Missions to process detainees and to ensure their transfer to the 
handover points agreed with the Government. In MINUSMA and 
MINUSCA in particular, persons apprehended in remote areas are 
transferred under escort to the capital city or a main regional city prior to 
their handover, due to the absence of national authorities to properly 
receive such individuals in remote locations and for security concerns. 
Reviewed timelines would also allow more time for the assessment prior to 
handover. The ISOP review group is thus looking at increasing the timeline 
by another 24 hours, and it has proposed allowing detentions for up to 96 
hours instead of 72.  

Other issues include the scarcity of reports from Missions to UN 
headquarters on their detentions and handovers, combined with a possibility 
that some missions may be under-reporting instances of detention. These 
challenges would require strengthening implementation and oversight 
mechanisms at Headquarters level, including by devoting time (and 
resources) to the monitoring of UN detentions across all missions. 

An issue frequently reported by Missions is that their uniformed 
personnel often fail to provide timely notification of detentions and that 
they have difficulties filling out the required forms under the ISOP. They 
also have a limited knowledge and understanding of the steps they must 
follow when detaining an individual. Confusion is sometimes apparent, 
with a detaining unit reporting the detention of individuals who merely 
sought protection from the Mission, or failing to report a detention on the 
basis that a person was “immediately” handed over to national authorities.  

These gaps point, in part, to a lack of training of military contingents 
and formed police units and sensitization of contributing countries, rather 
than to deficiencies of the ISOP. A key factor would be to ensure, at 
mission level, regular detention training for contingents and formed police 
units, including in field presences away from the Mission’s headquarters.  

The issuance of detention cards summarizing key actions, in a language 
the personnel understand, should also be systematized.  

MINUSMA and MINUSCA have developed their own internal SOPs or 
circulars implementing the ISOP.26 More missions should follow this 

                                                      
26 For MINUSMA, See supra, at Fn 7. For MINUSCA, See: “Standard Operating 

Procedure on Detention and Handover for MINUSCA Police and Military”, 
ref. MINUSCA.2017.2, issued by SRSG Parfait Onanga-Anyanga on 13 January 2017 
(effective date: 1 February 2017). At the time of writing, MINUSCA was revising its first 
internal SOP on Detention.  
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example, with UNHQ support. The MINUSMA’s internal SOP, first issued 
in 2015 and revised last June, is a particularly interesting model in my 
view. It provides, in summary form, the key principles of the ISOP, and 
distributes concrete tasks and actions among Mission personnel and units in 
a table rather than a narrative, with deadlines for each action. It includes a 
list of focal points in the Mission who must be informed of every detention, 
including their telephone and email. The list also includes ICRC focal 
points.  

A specific MINUSMA initiative should also be mentioned. The Mission 
in Mali recently introduced a 24/7 telephone hotline with personnel trained 
to provide real time guidance to any Mission personnel confronted with a 
detention and unsure of the process and of their responsibilities.27 This has 
the potential to significantly improve the reception and the understanding 
of the ISOP by uniformed and civilian personnel alike, while providing 
crucial, real time support to uniformed contingents assuming custody of 
individuals. The MINUSMA hotline should also significantly improve any 
reporting gaps.  

Another issue is that few missions, as far as I could establish for this 
presentation, have had the required resources to install and equip fully 
fledged detention centres as envisaged in the ISOP on Detention and 
internment facilities as envisaged in the MONUSCO Internment SOP. 
More should be done to mobilize and earmark the required resources at 
Mission level and in UN Headquarters.  

I would also point out that it may not always be realistic to expect that if 
a person is to be handed over by the United Nations to competent national 
authorities, he or she would be detained by the host country in conditions 
that reflect the standards set by the ISOP, thus necessitating his or her 
release. Addressing this gap would require significant mobilization of funds 
to support host countries. UNISFA, among other missions, has done this by 
dedicating a quick impact project to the renovation of a detention centre 
and police station in Abyei. A larger mobilization strategy may be required 
for other host authorities.  

These are only some of the challenges. The new SOP on Detention will 
hopefully help address some of the issues. That, and appropriate resources, 
as well as the dedication and commitment of all those directly involved in 
detentions and handovers will be required to continue improving the 
UN peacekeeping temporary detention system. 

                                                      
27 The Detention hotline is part of the Second MINUSMA SOP of June 2018. 
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Detainee transfers under IHL of IAC 
and under IHL of NIAC 

Tilman RODENHÄUSER 
Legal Adviser, ICRC 

In many of today’s conflicts, individual States or multinational forces, 
such as UN peacekeeping forces, assist a territorial State in its fight against 
one or more non-State armed groups. Armed forces that operate 
extraterritorially are often hesitant to take detainees or to keep them under 
their own control. This may have various reasons, including a lack of 
infrastructure or unclear legal framework for detaining fighters for longer 
periods, the interest to transfer detainees to the host State in order to 
responsibilize its criminal justice system, or transfer requests by the host 
State which is often interested in prosecuting detained persons.  

In principle, transferring detainees is not a problem. In practice, 
however, time and again such transfers have brought detainees into the 
hands of a power that does not respect the transferred detainee’s 
fundamental rights. Especially in contemporary operations against alleged 
‘terrorists’, transfers can bear a real risk of torture, disappearances or 
extrajudicial killings.  

Legally speaking, in the context of detainee transfers the main issue is 
the principle of non-refoulement, which the ICRC broadly defines as 
prohibiting transfers of persons into the hands of an authority where there 
are substantial grounds for believing that the person would be in danger of 
certain fundamental rights violations.1 Today, this principle is found in 
international refugee law, human rights law and IHL.2 In light of these 
different sources, one argument that is still raised by some is: “non-
refoulement is an issue of human rights law, not IHL”, suggesting that it 
may be a principle designed for peacetime and somewhat irrelevant in the 
context of detainee transfers in armed conflicts. This, however, is far from 
true: Even before the principle was codified in article 33 of the 1951 
Refugee Convention Relating to the Status of Refugees, or in article 3 of 

                                                      
 The views presented in this conference paper are those of the author and do not 

necessarily reflect those of the ICRC. 
1 See ICRC, Commentary on the First Geneva Convention, 2016, para. 708. 
2 For a more detailed discussion of the principle of non-refoulement under international 

refugee and human rights law, see ICRC, Note on Migration and the Principle of Non-
Refoulement, International Review of the Red Cross, 2018. 
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the 1986 Convention against Torture and other Cruel, Inhuman or 
Degrading Treatment or Punishment, it was included in the Third and 
Fourth Geneva Conventions of 1949. 
 
 
Detainee transfers under IHL of IAC 
 

Indeed, in international armed conflict, the Third and Fourth Geneva 
Conventions contain clear basic norms on detainee transfers. These 
provisions stipulate in essentially similar terms that a prisoner of war or a 
protected non-repatriated person who is deprived of liberty 

- “may only be transferred by the Detaining Power to a Power which is 
a party to the Convention”; and  

- prior to the transfer, “the Detaining Power has satisfied itself of the 
willingness and ability of such transferee Power to apply the 
Convention”.3 

 
Importantly, with regard to either prisoners of war or civilian internees, 

the Third and Fourth Geneva Conventions prohibit not only transfers if 
there is a risk of torture, ill-treatment, extrajudicial killing and other 
grounds for which the principle of non-refoulement is generally recognized. 
Both Conventions also prohibit detainee transfers if the receiving power is 
not able or willing to apply the respective Convention, meaning that all 
violations of the Conventions are relevant under these provisions. Thus, in 
IAC the rules on detainee transfers are much stricter than the principle of 
non-refoulement as enshrined in refugee or human rights law. With regard 
to civilians protected under the Fourth Geneva Convention, the Convention 
also emphasizes: “In no circumstances shall a protected person be 
transferred to a country where he or she may have reason to fear 
persecution for his or her political opinions or religious beliefs.”4 

The Third and Fourth Geneva Conventions also define post-transfer 
obligations for the transferring State. The Conventions require that if the 
receiving “Power fails to carry out the provisions of the Convention in any 
important respect” and the transferring power learns about this, the 
transferring power shall: 

- “take effective measures to correct the situation”; or  
- “shall request the return” of the detainee.5 

                                                      
3 See article 12 Convention (III) relative to the Treatment of Prisoners of War; article 

45 Convention (IV) relative to the Protection of Civilian Persons in Time of War. 
4 Article 45 Convention (IV) relative to the Protection of Civilian Persons in Time of War. 
5 For a basic discussion of what is meant by a failing to ‘carry out the provisions of the 

present Convention in any important respect’ or ‘effective measures to correct the situation’, 
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These obligations are quite unique in international law – there is no 
other field of international law that provides similarly clear and robust post-
transfer obligations. 
 
 
Detainee transfers in non-international armed conflicts 
 

In most contemporary armed conflicts, the Third and Fourth Geneva 
Convention are, however, not applicable in their entirety. Instead, we have 
to apply IHL applicable in non-international armed conflicts (NIAC). 
Relevant IHL treaty norms, notably article 3 common to the four Geneva 
Conventions and the rules contained in Additional Protocol II,6 do not 
provide explicit rules on detainee transfers. While this leads some to argue 
that the principle of non-refoulement does not apply in NIAC, there are 
cogent reasons to conclude that it does. 

First, in the view of the ICRC, the categorical prohibitions in common 
Article 3 prohibit a transfer of persons to places or authorities where there 
are substantial grounds for believing that they will be in danger of being 
subjected to violations of their fundamental rights.7 Indeed, the object and 
purpose of the absolute prohibitions listed in common Article 3 would not 
be respected if a detainee was transferred into the hands of an authority 
where there is a real danger that these guarantees are disrespected. 
Moreover, in light of the obligation of all parties to armed conflicts to 
ensure respect for IHL, it would be difficult to see how such party could 
argue that it respected its obligation and do all it can to ensure respect for 
IHL if it transfers a detainee into the hands of an authority that likely 
disregards the fundamental prohibitions of common Article 3.8 As part of 
IHL, this principle binds all parties to armed conflicts, be they States, 
armed groups or UN forces. It also applies to all types of detainee transfers, 
irrespective of the nature of the receiving power, meaning it applies to 
transfers to State and non-State entities. 

Second, the principle of non-refoulement is also well-established in 
human rights law. It is explicitly included in Article 3 of the Convention 
against Torture and other Cruel, Inhuman or Degrading Treatment or 

                                                                                                                           
see ICRC, Commentary on the Geneva Conventions of 12 August 1949, Volume IV, 1959, 
p. 269. 

6 Protocol, Additional to the Geneva Conventions of 12 August 1949, and relating to the 
Protection of Victims of Non-International Armed Conflicts (Protocol II), 8 June 1977. 

7 See ICRC, Commentary on the First Geneva Convention, 2016, para. 708. 
8 Ibid, para. 711. 
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Punishment (CAT). In addition, the Human Rights Committee holds that a 
non-refoulement obligation is implicit in at least the prohibition of torture 
or cruel, inhuman or degrading treatment or punishment and the right to life 
under the ICCPR.9 Similar conclusions have been drawn by regional human 
rights bodies, in particular in the jurisprudence of the European Court of 
Human Rights.10 As human rights law continues to apply in armed conflicts 
and is also understood as binding States extraterritorially, human rights law 
and IHL complement each other on this issue.  
 
 
Operationalizing the principle of non-refoulement in armed conflict 
 

There is generally rather broad acceptance that the principle of non-
refoulement applies in NIAC. Nonetheless, there are key questions that have to 
be addressed in military operations in order to operationalize the principle.  
 
 
Procedural safeguards 
 

A party that intends to transfer a detainee has to assess whether there are 
substantial grounds to believe that the person would be in danger of 
fundamental rights violations if transferred. As indicated in article 3(2) 
CAT, this assessment should include an objective assessment of the 
situation of detainees in the hands of the receiving power.11 Moreover, in 
order to effectively assess the dangers the individual detainee may face, the 
detainee needs to be heard and have the possibility to challenge the 
transfer.12 Unfortunately, there is limited guidance in IHL or human rights 
law on the exact elements that such individual procedures need to follow. 

In the ICRC’s experience, at least three procedural safeguards are 
required to ensure that the principle of non-refoulement is effective: 

                                                      
9 UN Human Rights Committee, General Comment No. 31, 26 May 2004, para. 12. 
10 For a detailed discussion, see ICRC, Note on Migration and the Principle of Non-

Refoulement, International Review of the Red Cross, 2018. 
11 Article 3(2) CAT states: ‘For the purpose of determining whether there are such 

grounds, the competent authorities shall take into account all relevant considerations 
including, where applicable, the existence in the State concerned of a consistent pattern of 
gross, flagrant or mass violations of human rights.’ 

12 Under human rights law, this forms part of the right to effective remedy. See Article 
2(3) of the International Covenant on Civil and Political Rights; Article 13 of the European 
Convention for the Protection of Human Rights and Fundamental Freedoms; Article 25 of 
the American Convention on Human Rights. 
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- First, the transferring authority has to inform the concerned person in 
a timely manner of the intended transfer;  

- Second, the transferring authority has to grant the person concerned 
the opportunity to express any fears he or she may have about the 
transfer and explain why he or she would be at risk. Such fears need 
to be assessed by an independent and impartial body;13 

- Third, the transfer needs to be suspended during this assessment.  
 

These guarantees are also reflected in the ‘procedural safeguards’ that 
the Committee against Torture requires under its recent general comment 
on the principle of non-refoulement under the Convention against Torture.14 
They are also found in the jurisprudence of human rights bodies on what 
‘effective remedies’ need to be provided.15 What remains unclear is 
whether human rights bodies would, in times of armed conflict, require 
additional procedural guarantees that go beyond these minimum steps, for 
the right to have legal assistance.  
 
 
Diplomatic assurances 
 

Other important but somewhat thorny issues are diplomatic assurances 
and transfer agreements. Such assurances or agreements are used by many 
States as well as by UN peacekeeping forces in order to mitigate or 
eliminate certain risks that may exist if a detainee is transferred. Generally 
speaking, there are important qualitative differences between diplomatic 
assurances provided by one State and transfer agreements concluded 
between two States. The latter will normally be more formal and include 
not only relevant assurances but possibly also the right for the transferring 
State to conduct post-transfer monitoring and to take certain steps if 

                                                      
13 For a summary of discussions among States on what may constitute such an impartial 

and independent body, see ICRC, Strengthening International Humanitarian Law Protecting 
Persons Deprived of Their Liberty: Thematic Consultation of Government Experts on 
Grounds and Procedures for Internment and Detainee Transfers, 2014, available at 
www.icrc.org/en/download/file/10895/report_-_second_thematic_consultation_-_detention 
_-_october_2014.pdf. 

14 See Committee against Torture, General Comment No. 4 (2017) on the 
Implementation of Article 3 of the Convention in the Context of Article 22, 9 February 
2018, para. 13. 

15 See, for instance, UN Human Rights Committee, General Comment No. 20 on Article 
7, 10 March 1992, para. 9; UN Human Rights Committee, General Comment No. 31, UN 
Doc. CCPR/C/21/Rev.1/Add.13, 26 May 2004, para. 15; ECtHR, Hirsi Jamaa and Others v. 
Italy, Application No. 27765/09, Judgment, 23 February 2012, para.189. 
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assurances are not complied with. In recent years, especially the value of 
simple diplomatic assurance for mitigating or eliminating a risk of torture 
or ill-treatment has been a matter of significant disagreement.16  

It is crucial to recall that assurances or agreements as such do not 
necessarily remove a danger that would otherwise prevent a transfer. 
Neither can they, as such, be understood as rendering the principle of non-
refoulement somehow superfluous. The crux of the matter is whether it can 
be expected that the assurances, in their practical application and in view of 
the particular circumstances of each situation, will provide an effective and 
sufficient guarantee to ensure that the transferred detainee will be protected 
against unlawful treatment.17 In this respect, diplomatic assurances or 
transfer agreements constitute one factor that can be taken into account 
when assessing whether or not a detainee can be lawfully transferred.  

In practice, there are situations in which such agreements work and 
other instances in which they do not work at all. This really depends on the 
strength and implementation of such agreements. A number of relevant 
factors to evaluate these agreements are found in national and international 
jurisprudence.18 Among these criteria, key practical issues include whether 
relevant agreements address post-transfer monitoring of the well-being of 
transferred detainees and steps to be taken in cases of fundamental rights 
violations.19 Without assuming such post-transfer responsibilities and 

                                                      
16 Most recently, a number of States expressed disagreement with a draft general 

comment by the Committee against Torture, which stated that “diplomatic assurances from a 
State party to the Convention to which a person is to be deported are contrary to the 
principle of ‘non-refoulement’, provided for by Article 3 of the Convention”. Committee 
against Torture, General Comment No. 1 (2017) on the Implementation of Article 3 of the 
Convention in the Context of Article 22, Draft Prepared by the Committee, UN Doc. 
CAT/C/60/R.2, 2 February 2017, para. 20. In contrast, various NGOs expressed strong 
concern regarding the lawfulness and effectiveness of such assurances. States’ and non-State 
experts’ written submissions on the draft are available at: www.ohchr.org/EN/HRB 
odies/CAT/Pages/Submissions2017.aspx. 

17 See Laurent Gisel, The Principle of Non-Refoulement in relation to Transfers, in 
Detention in Armed Conflicts, Proceedings of the 15th Bruges Colloquium, 16-17 October 
2014, College of Europe/ICRC, 45 Collegium, 2015, pp. 113-130, pp. 126-127, in particular, 
references in footnote 54. 

18 See, for instance, UN Human Rights Committee, Mohammed Alzery v. Sweden, UN 
Doc. CCPR/C/88/D/1416/2005, 10 November 2006, para.s 11.3-11.5; ECtHR, Othman (Abu 
Qatada) v. United Kingdom, Application No. 8139/09, Judgment, 17 January 2012, para. 
189. See also United States of America, The White House, Report on the Legal and Policy 
Frameworks Guiding the United States’ Use of Military Force and Related National Security 
Operations, 2016, pp. 42-43. 

19 On the importance of post-transfer monitoring, see, for example, United Kingdom, 
High Court of Justice Queen's Bench Division Divisional Court, The Queen (on the 
application of Maya Evans) vs Secretary of State for Defence, 26 June 2010, para. 320. 
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effectively implementing them, it is very difficult for the transferring State 
to monitor compliance with the agreement and the well-being of the 
transferred person.20 
 
 
Measures aimed to avoid transferring detainees 

 
A final observation with regard to detainee transfers is that in some 

military operations it appears that armed forces try to avoid taking 
detainees, possibly with the intention of avoiding transfer obligations. 

First, some parties to armed conflicts try to avoid taking detainees 
through ‘immediate handovers’, meaning that they handover persons as 
early as possible to another authority. Seemingly, the idea behind such 
immediate handovers would be to transfer a captured person before 
considering the person detained, arguably as a way to avoid the non-
refoulement obligation. This construct is, however, legally flawed. Basic 
IHL and human rights law obligations apply and protect individuals as soon 
as they fall into the hands of a party to an armed conflict.21 If armed forces 
capture and exercise sufficient control over the individual to compel that 
person into the control of another authority, then the capturing State 
necessarily exercises effective control over the detainee and thus needs to 
respect relevant obligations in its handling of this person.22  

The second issue is partnered operations. In certain contexts, partnered 
operations are designed in a way that capture and detention are done 
exclusively by one party. For instance, armed forces operating 
extraterritorially have been accompanied by a small number of local forces 
who would be in charge of capture. In other contexts, the ratio might be 
inverse, with international forces accompanying local forces who do the 
capture. 

                                                      
20 For some discussion of the practical difficulties in implementing post-transfer 

monitoring of detainee treatment, see Droege, Transfers of detainees: legal framework, non-
refoulement and contemporary challenges, 90 International Review of the Red Cross, 2008, 
p. 695. 

21 Article 3 common to the four Geneva Conventions applies to ‘those placed “hors de 
combat” by sickness, wounds, detention or any other cause’ (emphasis added). This means 
that it applies and protects individuals as soon as they fall into the hands of a party to an 
armed conflict. For detailed discussion of when a person falls within the control of a State 
under IHRL, see Rodenhäuser, Another Brick in the Wall: Carrier Sanctions and the 
Privatization of Immigration Control, 26 International Journal of Refugee Law, pp. 20-23. 

22 See Droege, Transfers of detainees: legal framework, non-refoulement and 
contemporary challenges, p. 683. 
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Most recently, such partnered operations have raised questions as regards 
the responsibility of one partner for possible violations of IHL by another. 
For instance, in 2018 the UK Intelligence and Security Committee of 
Parliament published a report on ‘Detainee Mistreatment and Rendition’.23 
With regard to ‘joint units’, the report states that in order to avoid the 
possibility to outsource tasks that UK forces would be prohibited from 
performing itself, the UK carries ‘ethical and moral responsibility’ if it has 
financial or operational authority in joint military or intelligence operations.24 

Going from ‘ethical or moral responsibility’ into legal responsibility, a 
Danish High Court has decided that the Danish Government has to 
compensate Iraqi citizens who were captured in the context of a joint 
military operation and subsequently ill-treated by Iraqi forces. While 
Danish forces were not involved in the ill-treatment, the Court held that 
these forces bore some responsibility because they should have known that 
the joint operations would bring the captured persons into a danger of 
fundamental rights violations.25 

The UK Committee spoke of ‘ethical and moral responsibility’, and the 
Danish court did not invoke international law. Yet, partnered detention 
operations do pose questions from an international legal point of view. 
These include, but are certainly not limited to, the following: 

- If individual members of the armed forces of one State are integrated 
in or accompany a military unit of another State in order to conduct 
detention operation, would they, in fact, be independent or placed at 
the disposal of that State? 

- If the armed forces of one State facilitate the capture of individuals 
by organs of another State knowing that the captured persons will 
likely suffer fundamental rights violations following capture, does 
this engage the supporting State’s international responsibility for 
aiding and assisting international law violations?  

- And finally, how can the facilitation/enabling of the capture of 
individuals by organs of another State be reconciled with a State’s 
obligation to ensure respect for IHL if the assisting State knows that 
the captured persons will likely suffer fundamental rights violations 
following capture?  

                                                      
23 United Kingdom Intelligence and Security Committee of Parliament, Detainee 

Mistreatment and Rendition: Current Issues, 28 June 2018.  
24 Ibid, para. 99. 
25 See Eastern Division of the Danish High Court, Inge Genefke and Bent Sørensen's 

Anti-Torture Foundation et al vs. Ministry of Defence, 15 June 2018. For a discussion of the 
case, see Anders Henriksen, Detainees in Iraq Win Damages from Denmark in High Court 
Ruling, Just Security, 22 June 2018. 
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Conclusion  
 

International law requires that the most fundamental values and norms 
are respected and protected at all times, including when parties to armed 
conflicts partner with others in fighting adversaries. Parties to armed 
conflicts may not transfer a detainee into the hands of an authority where 
there are substantial grounds to believe that the receiving authority 
disrespects these norms. States would also engage their international legal 
responsibility if they aid or assist another State in committing fundamental 
rights violations. In practice, it is challenging to always respect the 
prohibition of non-refoulement and to ensure humane treatment of 
detainees and respect for the prohibition of torture or extrajudicial 
execution post-transfer. It makes partnering with authorities that have a 
doubtful IHL or human rights record difficult even when such partnerships 
seem operationally necessary in order to effectively combat an adversary. 
Instead of pushing back against the law or perceived operational burdens, 
however, long-term operational success will be achieved if energy is 
invested to push back against fundamental rights violations. 

 



 

VI. Specific challenges II: 
detention by non-State armed groups 
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La privation de liberté par des groupes armés 
non-étatiques en pratique 

Hichem KHADHRAOUI 
Chef des Opérations, Appel de Genève 
 

Tout d’abord je souhaite remercier l’Institut et le CICR pour m’avoir 
offert l’opportunité de faire une présentation sur ce thème, ainsi que les 
personnes ici présentes.  

Ma présentation va porter sur la pratique concrète de la privation de 
liberté par les groupes armés ; je ne vais donc pas rentrer dans les concepts 
juridiques et les défis légaux. Bien sûr, il y a des conséquences légales qui 
découlent de cette situation mais celles-ci seront abordées plus en détails 
par mes collègues juste après moi.  

Mon premier point consiste dans le fait que la détention par les groupes 
armés constitue une pratique commune. Il ne s’agit pas d’une pratique aux 
marges des conflits, ni d’une pratique ad hoc. Aujourd’hui, 90% des 
conflits armés sont des conflits armés non internationaux, et nous avons 
partout des groupes armés qui opèrent, qui se battent entre eux, qui se 
battent contre un Etat, qui sont supportés par d’autres Etats ; et ces groupes 
armés pratiquent la détention. Il s’agit donc d’une pratique commune qui 
est observée dans nos activités humanitaires, que ce soit par l’Appel de 
Genève, le CICR ou d’autres organisations qui sont compétentes à ce sujet.  

 
Ci-dessus, une photo de milice libyenne devant une Cour de justice en 

Libye, témoignant de leur prise de contrôle sur les institutions judiciaires et 
de leur implication dans la chaîne de détention.  
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Il y autant de pratique de détention qu’il y a de groupe armé. Les 
groupes armés ne forment pas un corps uniforme et homogène. Il n’y a pas 
une constance dans leurs structures, leurs organisations, leurs manières de 
penser, leurs bases légales ou la manière dont ils interprètent ces bases 
légales ainsi que le poids qu’ils donnent à ces bases légales. Il y a donc 
autant de pratique de détention qu’il y a de groupe armé, ce qui bien sûr, 
complique la tâche des humanitaires sur le terrain. Cela complique 
également notre travail au niveau légal, lorsqu’il s’agit d’essayer de 
comprendre les limites juridiques et de faire passer des messages de 
protection. Nous devons donc à chaque fois « réinventer la roue ».  

En conséquence, le traitement des détenus et le cadre légal appliqué à 
leur détention varie de manière assez dramatique en fonction du type de 
groupe armé. Plusieurs éléments font ainsi des conditions de détention, des 
conditions aléatoires tels que la capacité – et de sa volonté également – à 
traiter un détenu, mais également la manière dont ledit groupe armé pense 
qu’un détenu doit être traité. Toute ces questions-là sortent parfois du cadre 
juridique, et impliquent des éléments d’ordres théologique et coutumier qui 
sont propres aux groupes armés. Tout cela influence la manière dont les 
détenus sont traités et la manière dont la détention est pratiquée.  

Cette détention par les groupes armés pose donc des défis opérationnels 
et légaux évidents. Opérationnels, comme nous allons le voir 
concrètement :  

‐ Comment les groupes armés détiennent ?  
‐ Comment s’assure-t-on que les familles sont informées ?  
‐ Comment s’assure-t-on qu’il n’y a pas de mauvais traitement ?  
‐ Dans quelles conditions sont-ils détenus ? Pendant combien de temps 

sont-t-ils détenus ?  
‐ Y a-t-il une justice ? Qui se penche sur le sort des personnes arrêtées, 

puis détenues ? 
 

Et puis légaux, parce que les groupes armés reste une entité illégale – ils 
ne sont pas sujet de droit international – mais de facto, détiennent et 
opèrent dans la chaîne de détention.  

Enfin, du fait de cette situation humanitaire – créant des défis et des 
besoins pour les personnes civiles – des besoins de protection sont créés 
tant pour les personnes détenues, que pour les familles et les communautés 
alentours. Il y a donc forcément une implication de plus en plus grande des 
acteurs humanitaires – surtout ceux qui sont concernés par les questions de 
protection – en accords avec ce phénomène de plus en plus grandissant. 
Selon moi, une plus grande implication des acteurs humanitaires est 
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nécessaire – en dehors du CICR qui reste l’organe le plus impliqué à ce 
niveau-là – parce que des défis et des besoins opérationnels découlent de 
cette situation.  

Je vais commencer d’abord par ce que j’ai appelé la « détention 
structurée ». On distingue entre les groupes armés structurés, c’est-à-dire 
ceux qui sont capables de détenir de manière « quasi-étatique » ; et les 
groupes armés qui détiennent de manière traditionnelle, voire de manière 
rudimentaire. 

 
 
 
 
 
 
 
 

 
Ci-dessus, des photos de centres de détention illustrant la distinction 

entre la « détention-structurée », « quasi-étatique » (à gauche) ; et la 
« détention traditionnelle », voire « rudimentaire » (à droite). 
 
 
1. Systèmes de détention « quasi-étatiques » 
 

Je vais présenter pour chacune de mes parties une vidéo d’une minute, 
pour présenter le sujet de manière à faciliter la compréhension, les 
discussions et je l’espère ensuite, les questions.  

La première vidéo est un extrait de documentaire, où des journalistes 
sont allés visiter une prison aux mains d’un groupe armé syrien kurdes, qui 
se bat et contrôle une partie de territoire dans le Nord-Est de la Syrie. Ils 
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combattent, arrêtent et détiennent des personnes qui ont été capturées 
pendant le combat. En l’espèce, ce sont des combattants présumés du 
groupe armé « État Islamique ».  

 
Pourquoi j’ai pris cet exemple ? Parce que, si nous n’avions pas 

l’information selon laquelle il s’agit d’un groupe armé, les images laissent à 
penser qu’il s’agit d’une autorité étatique qui fait visiter une prison d’Etat à 
un journaliste, pour lui montrer la manière dont les prisonniers sont traités. 
Or, nous avons bien affaire à un groupe armé. Il a pourtant toutes les 
caractéristiques d’un Etat, aussi bien dans le type de structure – ce sont des 
prisons comparables à celle d’Etats modernes et développés – la manière 
dont les cellules sont constituées – avec des lits superposés et une 
télévision, etc. Il y a vraiment tout un ensemble de conditions matérielles 
qui s’apparentent à un régime étatique, et pourtant, c’est un groupe armé 
qui détient. Ils assurent également devant la caméra qu’ils traitent bien les 
détenus, qu’ils sont là de manière légale. Effectivement, cet ensemble 
d’éléments amène à se poser des questions.  

Mon deuxième point porte sur le cadre légal et procédural. Il a été 
mentionné, également dans l’extrait, qu’il existe un système de justice 
établie par le groupe armé kurde, parallèlement à celui du gouvernement 
syrien. Nous avons donc également une justice parallèle qui s’est créée 
pour supporter ce cadre de détention « quasi-étatique ». Il est donc assez 
intéressant de voir qu’il y a des groupes armés tel que celui-ci ; mais l’on 
peut également citer l’exemple de l’Ukraine avec les séparatistes dans le 
Donbass ou celui du LTTE dans le conflit sri-lankais, etc.  

Concernant ce groupe armé syrien en particulier1, et ce sera mon 
troisième point ici, c’est qu’il entretient un lien avec les coalitions 
internationales et les puissances régionales. Cela fait écho aux discussions 
qui ont eu lieu depuis le début de cette conférence, et à ce sujet je voulais 
quand même émettre un point particulier qui n’a pas été abordé durant les 
autres sessions ; il s’agit de l’implication des forces spéciales des Etats de 
la coalition, que ce soit dans ce contexte particulier ou dans d’autre. Ces 
forces spéciales sont celles de puissances étrangères et elles ont un rôle 
particulier pour tout ce qui est support, arrestation, transfèrement aux 
groupes armés, et inversement. Il y a donc vraiment un lien très fort entre 
les groupes armés et forces spéciales de la coalition. Il est d’ailleurs à 
supposer – étant donné que je ne pense pas que ce groupe armé est la 

                                                      
1 Geneva Call a un engagement humanitaire avec ce groupe de manière assez 

développée et l’organisation suit particulièrement leurs activités.  
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capacité ou les connaissances nécessaires, sans ce lien très fort avec les 
Etats partenaires – qu’à travers les actions de leurs forces spéciales, la 
coalition supporte l’action des groupes armés dans le conflit. Les groupes 
armés qui ont une pratique « quasi-étatique » bénéficient donc en général 
d’un support d’Etat, d’une coalition ou de puissances régionales qui les 
soutiennent dans leur combat. Cette réalité complique l’interaction 
humanitaire avec le groupes en terme d’identification de l’interlocuteur. 
Finalement, à qui doit-on s’adresser ? Aux groupes armés ? À l’Etat X ? 
Mais dans ce cas, est-ce aux armées régulières ou aux forces spéciales ? 
Toutes ces questions sont donc à développer et à analyser sur le terrain, par 
les organisations humanitaires.  

Enfin, de facto cela pose un défi au système étatique actuel. Ici par 
exemple, c’est le système étatique du gouvernement syrien qui est 
challengé puisque, sur son territoire, il y a une zone parallèle où un 
processus judiciaire et carcéral, tout à fait fonctionnel est en place. Cela 
pose des questions même au-delà de la période de conflit : Après la guerre, 
quid de la réintégration des personnes détenues par ces groupes ? Seront-
elles transférées ? Ce sont des questions qui restent ouvertes.  

 
 

2. Systèmes de détention traditionnels/rudimentaires 
 
 
 
 
 
 
 
 
 
 
 
 

Ci-dessus, la photo d’une prison d’un groupe armé, où les personnes se 
sont échappées à travers les barreaux  
 

Il s’agira désormais de s’intéresser aux systèmes de détention plutôt 
traditionnels, voire rudimentaires, mis en place par les groupes armés.  
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Cette deuxième vidéo, présentent la visite, par une équipe de télévision 
colombienne, d’une prison des FARC. Pourquoi je vous présente cet 
extrait ? Pour montrer qu’à l’inverse des systèmes de détention « quasi-
étatique » mise en place par les groupes armés, il existe des prisons dans la 
jungle, avec des personnes qui sont parquées plutôt que détenues et avec un 
système de nourriture qui et assez rudimentaire. Ces conditions 
extrêmement sommaires s’expliquent par le lieu de détention et le milieu 
dans lequel celle-ci s’opère : la jungle en l’espèce. Mais elles s’expliquent 
aussi par le fait que les FARC étaient un groupe armé qui devait se déplacer 
assez régulièrement pour échapper aux attaques de l’armée colombienne.  

Nous avons donc ici un système de détention plutôt rudimentaire, bien 
que les FARC étaient un groupe armé très organisé. Néanmoins, de par leur 
situation et leur modus operandi de combat – l’utilisation de l’état naturel 
en particulier – ils pratiquent la détention de manière sommaire.  

Concernant la photo ci-dessus, Geneva Call n’est pas en mesure de 
révéler de quel pays il s’agit, mais c’est un pays où l’organisation est 
présente et dialogue avec le groupe armé en question. Ce dernier pratique 
la détention dans des montagnes très reculées, et souvent dans des 
conditions sommaires.  
 

Cette situation et ces systèmes posent donc des questions très 
importantes quant aux conditions matérielles de détention. Il s’agit en 
premier lieu de s’assurer que le détenu est le minimum en terme de besoins 
de base : manger, dormir, boire. Quant au contact avec les familles, il est 
très difficile, voire interdit par les groupes armés, voire impossible pour des 
raisons purement pratiques. On voit par exemple que dans ce camps, qu’il 
n’y a pas – ou en tout cas une très faible – de capacité à détenir.  



197 

Après avoir été sensibilisé au DIH, le commandant de ce groupe armés 
nous a dit se rendre compte, qu’effectivement ils n’étaient pas les mieux 
placés pour détenir. Or, si l’on ne détient pas l’ennemie, qu’en fait-on 
concrètement ? Pour les groupes armés, les détenus représentent 
concrètement une « bouche de plus à nourrir » et des besoins 
organisationnels supplémentaires. À travers le dialogue et les négociations, 
Geneva Call a su faire passer le message selon lequel : si un groupe armé 
n’a pas la capacité de détenir, il doit simplement procéder au transfert des 
personnes capturées aux autorités compétentes. Il faut pour cela, d’abord 
s’assurer que les autorités locales judiciaires puissent être informées. Et je 
fais d’ailleurs référence à ce que disais le Général Abdoulaye Kaka hier, 
qui dans son excellente intervention a fait mention du rôle capital de la 
communauté dans certaines régions du monde. L’implication des autorités 
locales et traditionnelles, est dans ce cas, une des voies de la mise en œuvre 
du DIH sur le terrain.  

Dans ce cas précis, Geneva Call a donc eu affaire à un groupe armé qui 
n’avait jamais eu de contact avec les autorités judiciaires locales. Ils sont 
pourtant allés déposer cette personne arrêtée – parce que suspectée d’avoir 
commis des violences sexuelles – à l’autorité judiciaire locale. La famille a 
pu voire la personne détenue, et puis finalement, un transfert dans un 
système de détention étatique a eu lieu. Cet exemple montre qu’il pourrait y 
avoir une porosité entre les groupes armés peu, voire non capable de 
détenir, et les autorités judiciaires locales. Cela est possible à partir du 
moment où, lesdits groupes armés prennent conscience de leur incapacité à 
détenir. Très clairement, c’est donc souvent un manque de capacité – les 
groupes armés n’ont pas les moyens –, et un manque de connaissances – 
c’est-à-dire que les groupes armés ne se rendent pas compte que détenir 
implique des obligations. 

Un dernier point mérite d’être analysé dans cette partie ; il concerne la 
distinction entre détention et kidnapping ? Parce que finalement, la 
frontière est un peu floue dans les systèmes de détention « traditionnels 
et/ou rudimentaires ». La question qui se pose alors est de savoir s’il s’agit 
de réelle situation de détention, ou garde-t-on la personne en guise de 
menace ou de monnaie d’échange ?  
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Ce dernier extrait vidéo présente le transfert aux forces américaines, 
d’un soldat américain capturé par les Talibans il y a quelques années, en 
échange de la libération de détenus Talibans aux mains des forces 
afghanes et/ou américaines.  

 
Ce qui est assez intéressant ici, et c’est que parfois la détention constitue 

pour les groupes armés un moyens de négociation, de pression pour obtenir 
des avantages. L’implication des forces spéciales pour le contact direct, et 
le fait que cela ait été mis en image – sous forme de propagande diffusée 
sur leur propre chaîne de télévision – sont des éléments d’importance ici 
puisqu’il en font un outil de propagande.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Cette photo représente les exécutions, tristement célèbres, commises par 
« l’Etat Islamique », mettant en scène les personnes qu’ils arrêtent.  
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Il ne s’agit dans ce cas, plus du tout d’une logique de détention, mais de 
terreur et de promotion d’une idéologie particulière par la diffusion de ces 
images.  

Enfin, la détention de civils – qui ne sont par définition, pas des parties 
aux combats – est un moyens pour les groupes armés de démontrer qu’ils 
sont capables de faire justice eux-mêmes. La détention est ainsi, bien 
souvent, utilisée comme un moyen de pression.  
 
 
3. Comment influencer le comportement de ces groupes armés ? 
 

Il y a bien sûr les actions du CICR, comme Peter Maurer l’a dit dans son 
intervention vidéo, les visites aux prisonniers sont absolument essentielles. 
Geneva Call essaye de s’assurer de la manière dont les groupes armés 
peuvent comprendre les règles de protection des détenus, et ceux à travers 
trois axes principaux :  

1. Nous organisons des meetings d’experts tous les deux ans, où les 
membres de groupes armés sont invités à s’impliquer dans le 
processus de détention et le système judiciaire. Un de ces meeting à 
eu lieu à Genève l’année dernière et nous avons d’ores et déjà publié 
le rapport où nous discutons, entre experts, de l’administration de la 
justice.  

2. Nous organisons également sur le terrain des formations pour les 
groupes armés. Ces formations portent sur la problématique du 
respect des personnes qui sont arrêtées, afin de promouvoir les 
obligations que la détention implique.  

3. Et enfin, nous essayons de revoir leurs règles internes ainsi que leurs 
codes de conduite afin de nous assurer que ceux-ci sont conformes 
au droit. L’augmentation de l’appropriation des normes, par lesdits 
groupes armés, constitue également un point clef de l’application du 
droit.  

 
Enfin, nous promouvons le droit des détenus par le biais d’outils 

promotionnels, diffusés via les réseaux sociaux.  
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Which legal framework applies to deprivation 
of liberty by non-State armed groups and do they 
address the particular challenges when detention 
is conducted by non-State armed groups? 

Katharine FORTIN 
Assistant Professor of International Law and Human Rights Law, 
University of Utrecht 

Introduction 
 

Research indicates that armed groups regularly detain, especially in 
instances where they control territory. There have been reports that 
many of the armed groups active in Syria, of varying sizes and degrees 
of sophistication, have held detainees in make-shift prisons and 
detention centres across the country.1 In Libya, the Thuwar – the anti-
Gadhafi forces – were reported to have routinely carried out mass 
arrests of former soldiers, police officers and those they saw to be 
Gadhafi loyalists when they overran cities.2 Equally, it is well-known 
that the FARC regularly detained individuals, including civilians, police 
officers and members of the Colombian army.3 Likewise, we know that 
individuals have been deprived of their liberty by the Forces Nouvelles4, 
LTTE5, the Communist Party-Maoists in Nepal6, the Taliban7, MILF8, 

                                                      
1 Detention in the Syrian Arab Republic: A Way Forward, Independent International 

Commission of Inquiry on the Syrian Arab Republic, March 2018, 4-6. 
2 Report of the International Commission of Inquiry on Libya, UN Doc. A/HRC/19/68, 

28 January 2014, p. 9. See also Amnesty International, The Battle for Libya: Killings, 
Disappearances and Torture, 2011, pp. 74-78. 

3 Colombian FARC rebels release hostages after decade of jungle captivity, The Guardian, 3 
April 2012. See Colombia’s FARC rebels free eight hostages: ICRC, Reuters, 25 July 2008.  

4 See Rapport sur la Situation des Etablissements Pénitentiaires en Côte d’Ivoire, 
United Nations Operation in Côte d’Ivoire, 2006 (UNOCI Côte d’Ivoire Report on Prisons) 

5 LTTE, GSOL exchange detainees of war, 28 September 2002, www.tamilnet.com/ 
art.html?catid=13&artid=7555.  

6 Human Rights Abuses by the CPN-M: Summary of Concerns, United Nations Office of 
the High Commissioner of Human Rights in Nepal, September 2006, www.refworld.org/ 
docid/477e3f130.html. 

7 Afghan Special Forces Free Scores from Taliban Prisons, May 2018, Afghan Forces 
free 59 prisoners from Taliban jail in south, January 2016. 

8 A Closer Look inside a MILF Detention Facility, Manila Bulletin, August 2018, 
www.pressreader.com/philippines/manila-bulletin/20180823/281732680339073. 
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MLNA9 and Ansar Dine10. Arrests and acts of detention by armed groups 
are worrying, not only because they may in themselves be arbitrary – and 
therefore unlawful – but also because the deprivation of an individual’s 
liberty is all too often a prelude to harsher treatment, especially when the 
detention itself is arbitrary. Reports of arbitrary detention are often 
accompanied by reports of torture, deaths, sexual violence, ill-treatment in 
detention or enforced disappearances. Equally, it is common to hear of 
detainees dying or becoming sick through being held in inadequate 
conditions, with little access to medical care or sanitation. 

It is against this backdrop, that it is important to address which legal 
framework applies to deprivation of liberty by armed groups and 
investigate whether these legal frameworks can address the particular 
challenges when detention is conducted by non-State armed groups. Before 
starting it is necessary to make a few clarifications regarding what is in and 
outside the paper’s scope. The question ‘which legal framework’ holds the 
presumption there are more than one legal framework that can apply to 
armed groups engaging in detention, and the paper will consider 
international humanitarian law and international human rights law. The 
paper does not devote time to reviewing the important preliminary question 
of whether and when human rights law can be said to be binding upon 
armed groups. This is a question that is reviewed extensively elsewhere, in 
research that cannot easily be summarised.11 So for the purposes of dealing 
with this point succinctly, the paper simply makes two introductory points. 
Firstly, there is a growing trend for international accountability 
mechanisms – the UN Security Council, UN General Assembly, Human 
Rights Council, Commissions of Inquiry, etc – to hold that armed groups 
bound by human rights law, especially where they control territory.12 
Secondly, there is a growing body of academic literature that has found 
legal authority to support this practice, particularly in instances where the 
armed group in question controls territory and exercises some of the 

                                                      
9 Prisoners of Mali in Legal Limbo, April 2013. 
10 Report of the United Nations High Commissioner for Human Rights on the situation of 

human rights in Mali, January 2012, www.ohchr.org/Documents/HRBodies/HRCouncil/ 
RegularSession/Session22/A-HRC-22-33_en.pdf. 

11 See K. Fortin, The Accountability of Armed Groups under Human Rights Law (OUP 
2017), D. Murray, Human Rights Obligations of Non-State Armed Groups (Bloomsbury 
2016), A. Clapham, Human Rights Obligations of Non-State Actors (OUP 2009), C. 
Ryngaert, Human Rights Obligations of Armed Groups (2008) 2 Revue belge de droit 
international 355. 

12 See Fortin, Accountability of Armed Groups (n11) 15-8. 
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functions of government.13 It is against the backdrop of this practice and 
research – a growing apprehension that armed groups are indeed bound by 
both IHL and IHRL - that the paper addresses both international 
humanitarian law and international human rights law.  

Secondly, the paper only addresses non-State armed groups operating in 
the context of situations of violence that amount to a non-international 
armed conflict under international humanitarian law. There has been 
discussion in recent years about whether armed groups operating below this 
threshold have human rights obligations too. For example, it has been 
argued that armed groups are also bound by human rights law in the early 
stages of armed conflict, before international humanitarian law applies.14 
Equally, it has been argued that several other types of armed non-State 
actors are bound by human rights law e.g. drug gangs, the mafia, human 
traffickers, criminal gangs. Yet on the basis that these sorts of armed non-
State actors operate below the threshold of international humanitarian law, 
they will not be considered in this paper which chooses to interpret the 
question - ‘which legal framework applies’ – as relating only to situations 
where both legal frameworks could apply.15 Moreover, the benefit of 
limiting the enquiry to non-State armed groups operating in the context of 
armed conflict is that the discussion can be limited to armed groups with a 
degree of organisation necessary to adhere to the basic norms of 
international law relating to humane treatment, for example, those norms 
found in common Article 3. 

 
 

The relationship between international humanitarian law and human 
rights law on detention 
 

In order to address which legal framework applies to armed groups 
depriving individuals of liberty, it is necessary to go through a very similar 
analytical process as when mapping the application of the legal framework 
for States. As a result, it is helpful to start with some preliminary general 
observations regarding the relationship between international humanitarian 
law and international human rights law. The most important of these is that 

                                                      
13 See Fortin, Murray and Clapham above (n11) above. 
14 T. Rodenhäuser, Human Rights Obligations of Non-State Actors in Other Situations of 

Violence: The Syria Example (2012) 2 International Humanitarian Legal Studies 263. 
15 Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions 

on armed non-State actors: the protection of the right to life, UN Doc A/HRC/38/44, 5 June 
2018. 
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it is now widely accepted that human rights obligations continue to apply in 
times of armed conflict, unless the State in question has derogated from a 
provision.16 In other words, in times of armed conflict, both IHL and IHRL 
apply to the territory experiencing armed conflict at the same time. Yet 
even though both bodies of law apply to the territory in armed conflict, it is 
important to remember that they will not necessarily both apply to every 
incident. In the words of the ICJ: 
 

Some rights may be exclusively matters of international humanitarian law; 
others may be exclusively matters of human rights law; yet others may be 
matters of both these branches of international law.17  

 
Indeed, it will be shown below that just as this statement is true when 

examining the two legal frameworks in a global sense, it is equally true for 
the regulation of detention in armed conflict. As a result, the question is not 
so much ‘which’ legal framework applies to deprivations of liberty by 
armed groups, but which aspects of detention by armed groups are 
regulated exclusively by international humanitarian law; which exclusively 
by human rights law; and which aspects are regulated by both these 
branches of international law.  
 
 
Some rights regarding deprivation of liberty by armed groups will be 
exclusively matters of IHRL or IHL 
 
Acts without a nexus to an armed conflict governed solely by IHRL 
 

Considering the fact that both IHL and IHRL apply together in times of 
armed conflict, there are two main ways that issues – or to use the words of 
the ICJ ‘rights’ - can end up being the exclusive domain of one body of law 
or the other. The most straight forward way is if one body of law – despite 
applying in a general sense to the territory – does not apply to the incident 
in question at all, leaving the other body of law to apply on its own i.e. 
exclusively. The most common circumstance that this happens is where a 
particular incident of detention falls outside the scope of international 
humanitarian law entirely. An incident of deprivation of liberty will fall 

                                                      
16 For a recent article on the state of law, see J-M, Henckaerts and E. Nohle, Concurrent 

Application of International Humanitarian Law and International Human Rights Law 
Revisited (2018) 12(1) Human Rights and International Legal Discourse, 23. 

17 Advisory Opinion on Legal Consequences of the Construction of a Wall in the 
Occupied Palestinian Territory [2004] ICJ Reports 136 (9 July 2004) 106. 



204 

outside the scope of international humanitarian law when it does not have a 
connection with the armed conflict. The fact that deprivations of liberty 
need to have a connection to the armed conflict to be regulated by 
international humanitarian law is evidenced by international humanitarian 
treaty law. Article 2(1) of Additional Protocol II indicates «this protocol 
shall be applied [...] to all persons affected by an armed conflict». Likewise, 
sub-paragraph 2 of that same article indicates that the protections contained 
in Articles 5 and 6 of Additional Protocol II relating to detention and fair 
trial, shall continue to apply to persons who have detained or have been 
interned ‘for reasons related to the conflict’ until they have been released. 
In a similar vein, Articles 5 and 6 of APII state that they apply to ‘persons 
deprived of their liberty for reasons related to the armed conflict’ and the 
‘prosecution of criminal offences related to the armed conflict’.  

Research into the history of these provisions reveals that the drafters felt 
strongly that the Additional Protocols should only regulate issues 
connected to the armed conflict. There was an apprehension that situations 
of non-international armed conflict, even those reaching the threshold of 
Additional Protocol II, might only affect a relatively small part of the 
territory or a small proportion of the population. As a result, there was a 
discussion about whether the application of Additional Protocol II should 
be limited by geography, only applying to parts of the territory affected by 
the armed conflict. After consideration of this issue, it was concluded that it 
was more effective to limit the scope of the Protocol by ‘criteria related to 
persons, and not to places’.18 Here, it is relevant to note that when 
providing guidance to the words ‘affected by the armed conflict’ which also 
appears in Article 75 of API, the commentary to Additional Protocol I 
indicates that those who contravene the normal laws of the State (ordinary 
criminals) and who are punished on these grounds, are not ‘affected’ within 
the meaning of the article. But if security measures are taken against certain 
individuals because of their attitude, whether true or alleged, with regard to 
                                                      

18 See ICRC, Commentary on the Additional Protocols of 8 June 1977 to the Geneva 
Conventions of 12 December 1949 (Martinus Nijhoff, Geneva 1987) 1360 [4490) (hereafter 
ICRC, Commentary on the Additional Protocols). See also ICRC, Official Records of the 
Diplomatic Conference on the Reaffirmation and Development of International 
Humanitarian Law Applicable in Armed Conflicts (Geneva 1974-1977) Vol II, 
CDDH/SR.5.1/annex, 211 [43] where Mrs Bujard of the ICRC is recorded explaining that 
there had been a long discussion on whether the application of the Additional Protocol 
should be geographically limited at the Conference of Experts, but the experts had pointed 
out that in a large, federal State, for example, it might be better that the Protocol should 
apply to the persons affected by an armed conflict rather than to the territory where the 
armed conflict took place. To meet that wish, the ICRC did not include an article concerning 
the territorial scope of the Protocol in its draft.  
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the conflict, Article 75 will apply.19 It is self-evident that this will be a 
particularly important qualification in instances where a country is 
experiencing armed conflict in its border regions, but the rest of the country 
remains unaffected. In this situation, ordinary prisoners detained for 
common crime in e.g. the capital city, will not fall under the regulation of 
international humanitarian law. Instead, they will fall under the exclusive 
domain of international human rights law.  

The notion that violations of international humanitarian law need to 
have a nexus to the armed conflict has also been repeatedly confirmed by 
the jurisprudence of international criminal courts and tribunals on war 
crimes. In the Akayesu Appeals Judgment, the Appeals Chamber stated that 
‘common Article 3 requires a close nexus between violations and the armed 
conflict’.20 Equally, in the early appeals jurisdiction decision in Tadić, there 
was a similar discussion about whether the application of international 
humanitarian law should be limited by geography.21 This proposition was 
rejected, partly on the basis that a party might move protected persons to an 
area of the country that was – as a matter of geography - far away from the 
vicinity of the hostilities i.e. the capital city. To ensure these individuals 
would still enjoy the protection of international humanitarian law, the 
Appeals Chamber found it more sensible to limit the scope of international 
humanitarian law by persons, rather than by geography. In doing so, it 
confirmed that there needs to be a relationship between the conflict and the 
deprivation of liberty for a person’s detention to be governed by 
international humanitarian law22. Since the Tadić decision, the idea that 
international humanitarian law will only apply to acts with a relationship to 
the armed conflict has been further developed in the case law of the 
international criminal tribunals in its consideration of jurisdiction. Indeed, 
case law on this issue has arisen out of a need for criminal courts to 
determine as a preliminary jurisdictional issue whether a particular incident 
is capable of being categorised as a ‘war crime’, i.e. a violation of 
international humanitarian law.  

                                                      
19 ICRC, Commentary on the Protocols (n18) 50. Recognising that to a certain extent 

«all those who find themselves in the territory of […] countries at war» are affected «in 
some way or another», it states that such an expansive definition of the term was probably 
not what was meant by the provision. Instead, it advocates that a narrow approach should be 
taken to the term.  

20 Prosecutor v Akayesu (Trial Judgment) ICTR-96-4-T (2 September 1998) [444]. 
21 Prosecutor v Tadić (Decision on the Defence Motion for Interlocutory Appeal on 

Jurisdiction) IT-94-1-AR72 (2 October 1995) [68-9] (Tadić Jurisdiction Decision). 
22 Here it was actually interpreting the word ‘affected by the armed conflict’ in Article 5 

of APII. Tadić Jurisdiction Decision (n21) [69]. 
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To facilitate the examination of this issue, courts deciding whether an 
incident falls under international humanitarian law have developed what 
has become known as the ‘nexus requirement’. The nexus requirement 
requires a tribunal to evaluate whether there is a link between the incident 
under its consideration and the armed conflict. In 2002, the Kunarac 
Appeals Chamber23 stated very clearly that, although war crimes can occur 
in circumstances temporally and geographically far from the actual 
fighting, they need to be ‘closely related to hostilities occurring in other 
parts of the territories to be governed by IHL’24. More recently, in 2008, in 
the Boskoski case25 the TC asserted that:  
 

The nexus requirement serves to distinguish war crimes from purely domestic 
crimes and also prevents purely random or isolated criminal occurrences from 
being characterised as war crimes.26  

 
The appreciation that there needs to be a nexus with the armed conflict 

prompts reflection on what this means in practice.  
The Kunarac Appeals Judgement has provided the most detailed 

guidance on the nexus requirement – which was later repeated in Boskoski. 
The Appeals Chamber stated: 

 
The existence of an armed conflict must, at a minimum, have played a 
substantial part in the perpetrator’s ability to commit [the crime], his decision to 
commit [the crime], the manner in which it was committed or the purpose for 
which it was committed’. 27 

 
In other words, the nexus requirement would be satisfied if it could be 

proved that an individual acted under ‘the guise of the armed conflict’.28 
Importantly, the armed conflict then continued by identifying a number of 
factors which may indicate that a particular crime constitutes a war crime 
(rather than a domestic crime). These include: 

                                                      
23 Arose out of the conflict between Bosnian Serbs and Bosnian Muslims in the area of 

Foča. The applicants took part on the Bosnian Serb side.  
24 Prosecutor v Kunarac et al. (Appeals Judgment) IT-96-23-A, 23/1-A (12 June 2002) 

[57] (Kunarac Appeals Judgment). 
25 This case related to the conflict in the former Yugoslav Republic of Macedonia, 

between the Security Forces of that country on the one hand and the ethnic Albanian 
National Liberation Army on the other. The two accused were accused of committing crimes 
against ethnic Albanians.  

26 Prosecutor v Boškoski and Tarčulovski (Trial Judgment) IT-04-82-T (10 July 2008) 
[293] (Boškoski Trial Judgment). 

27 Kunarac Appeals Judgment (n24) [58]. 
28 Ibid.  
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The fact that the perpetrator is a combatant: the fact that the victim is a non-
combatant; the fact that the victim is a member of the opposing party; the fact 
that the act may be said to serve the ultimate goal of a military campaign; and 
the fact that the crime is committed as part of or in the context of the 
perpetrator’s official duties.29  

 
These concrete factors suggest that in reality a more stringent 

relationship between the armed conflict and the act is required rather than 
the fact that the perpetrators merely took advantage of the enabling 
environment of the surrounding armed conflict. Without this more detailed 
guidance, this might have been concluded from the looser language ‘acting 
under the guise of the armed conflict’.  

Although when it comes to States, it can well be imagined that a part of 
the territory may be unaffected by the armed conflict, it is reasonable to 
question whether the same is true for territory under the control of an armed 
group. On this issue, the social science literature on rebel governance is 
illuminating, because it indicates that in instances where armed groups 
control territory for a protracted amount of time, they will often start to 
adopt behaviours that regulate everyday life. Equally, research indicates 
that for civilians living under armed group control, life will often carry on 
in a changed and obviously less secure environment. Children will carry on 
going to school, people will carry on pursuing their livelihoods and 
common crime will continue. In response to this phenomenon of daily life, 
research indicates that armed groups will often initiate rudimentary law 
enforcement mechanisms to provide a measure of security and control.30 As 
part of these initiatives, they may enforce arrests and detain people for 
common crimes. Equally, they may inherit a prison population when they 
take control of a portion of the territory. When one applies the Kunarac 
criteria set out above to these types of detention, one can see that it will not 
always be fulfilled, in instances where armed groups detain. Indeed, in 
territory where armed groups have protracted control of territory, an act of 
detention by an armed group will not always be defined by the fact that the 
perpetrator is a combatant, the detained individual is a non-combatant or a 

                                                      
29 Ibid, [59]. 
30 See T. Kolomba Beck, The Normality of Civil War: Armed Groups and Everyday Life 

in Angola (Campus, Frankfurt 2012) 12-4), S. Kalyvas, The Logic of Violence in Civil War 
(CUP, Cambridge 2009), Z.C. Mampilly, Rebel Rulers: Insurgent Governance and Civilian 
Life during War (Cornell University Press, Ithaca and London 2011) (here after Mampilly, 
Rebel Rulers), S.C. Lubkemann, Culture in Chaos: A Social Anthropology of the Social 
Condition of War (University of Chicago Press, Chicago 2010). For an analysis of this 
literature, see K. Fortin, Accountability of Armed Groups (n11) 39-47 and 53-9. 
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member of the opposing party. Equally, not all acts of detention by armed 
groups will be intended to serve the ultimate goal of a military campaign.  

Two good country examples to illustrate this point are found in Sri 
Lanka and the Ivory Coast. In the Ivory Coast, the Forces Nouvelles were 
responsible for five places of detention in territory under their control for a 
period of about eight years. Some of this prison population was detained 
due to alleged allegiances with the government in the South, but some were 
detained in relation to common crime such as petty theft. Some detainees 
also pre-existed the armed conflict. Indeed, it seems clear that some of the 
individuals that the Forces Nouvelles detained were for reasons that did not 
have a nexus to the armed conflict.31 Equally, the LTTE established a 
sophisticated law enforcement infrastructure that included courts and police 
stations. When asked about it, the group’s lead negotiator in 2002, Mr. 
Anton Balasingham, stated that the infrastructure was a ‘necessity’ for a 
group responsible for such a large area. He stated: 

 
These courts and police stations have been functional for the last 12 years 
and.... the ground reality is that as a consequence of this war the LTTE has 
established control over 70 percent of the area in the northeast. There are huge 
populations here and we have to administer them and for the purpose of 
maintaining law and order, or rather social order and cohesion we need to have 
certain institutions.... these Police stations are necessary instruments to 
maintain law and order because we cannot allow anarchy and social disorder in 
areas controlled by us. 32 
 
Indeed, it is reported that the LTTE marketed its legal system as being 

incorruptible, more effective and cheaper than that in government-held 
areas. Mampilly, a political scientist, who conducted extensive field work 
in the area, recounts how Tamils in government-controlled areas sometimes 
chose to file complaints in the LTTE legal system, because they perceived 
it to be more efficient. The LTTE court would then issue a summons to the 
respondent in government-held territory, requesting the individual’s 
attendance in the insurgent court. 33 

As yet, we do not have case law where the nexus requirement has been 
explicitly considered in these types of circumstances, so it is unclear how a 
criminal tribunal would approach it. Yet, these examples serve to show that 

                                                      
31 See Rapport sur la Situation des Etablissements Pénitentiaires en Côte d’Ivoire, 

United Nations Operations in Côte d’Ivoire, 2006. 
32 LTTE Police Stations “not a new phenomenon” – Balasinham, TamilNet, 3 December 

2002, www.tamilnet.com/art.html?catid=13&artid=7932. 
33 Mampilly, Rebel Rulers (n30) 188-9. 
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when an armed group has controlled territory for any significant amount of 
time, there will likely be instances of detention for common crime in the 
territory where there will be a strong argument that the detention does not 
have a nexus to the armed conflict, in the Kunarac Appeals Chamber 
sense.34 A possible instance where this may not be true is if the armed 
group carries out the arrest, detention and prosecution of the suspect in such 
a punitive manner, that its approach to ordinary law enforcement seems to 
be intimately connected to its military campaign. For example, the Islamic 
State frequently prosecuted ‘common crime’ (e.g. theft, pornography, 
witchcraft, adultery) in territory under its control with an appalling level of 
brutality that seemed designed to inflict terror on the civilian population.35 
There is currently a case in front of the ICC - Al Hassan - which may end 
up providing more guidance on this issue. The defendant – Al Hassan Ag 
Abdoul Aziz Ag Mohamed Ag Mahmoud – was a member of the police force 
of the armed non-State actor Ansar Dine, who prosecuted crime in 
Timbuktu, Mali. In deciding whether his actions fell under international 
humanitarian law, the Trial Chamber will have to consider whether his 
actions had a nexus to the armed conflict.  

Of course, there will be some situations of detention by armed groups 
which clearly do have a nexus to the armed conflict. Probably the clearest 
examples of deprivations of liberty with a nexus to the armed conflict are 
instances where armed groups detain members of the armed forces or 
members of opposing armed groups. We know that the FARC held 
members of the Colombian military and members of the police force in 
captivity.36 Likewise, the LTTE held Sri Lankan army and navy personnel 
for years prior to 2002 and later exchanged them in part of a high profile 
prisoner exchange.37 Similarly there are reports of armed groups in Mali, 
holding Malian soldiers in captivity.38 Equally in March 2017, it was 
reported the Sudan People’s Liberation Movement – North (SPLM-North) 

                                                      
34 See also D. Tuck, Detention by Armed Groups: Overcoming Challenges to 

Humanitarian Action 93, (2011) International Review of the Red Cross, 759, 766 (hereafter, 
Tuck, Detention by Armed Groups). 

35 Fortin, Katharine, The Application of Human Rights Law to everyday Civilian Life 
under Rebel Control, Netherlands International Law Review (2016) 63, 161, 179.  

36 See note 3. 
37 LTTE, Government of Sri Lanka (GOSL) exchange detainees of war, September 2002, 

www.tamilnet.com/art.html?catid=13&artid=7555. LTTE, Govt. exchange prisoners, September 
2002, www.thehindu.com/2002/09/29/stories/2002092904110900.htm. 

38 Prisoners of Mali in Legal Limbo, April 2013, www.aljazeera.com/blogs/africa/2013/ 
04/69481.html. 
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released one hundred and thirty-two members of the Sudanese army.39 We 
have heard reports of ISIS and other armed groups in Syria detaining 
captured government soldiers or members of other armed groups, with 
many other reports of soldiers being tortured or killed.40 In August 2014, 
over 200 government soldiers were captured by ISIS, marched into the 
desert and killed.41 When an armed group detains members of the opposing 
side for the sole reason that they are a member of the opposing side, this is 
a clear instance of a deprivation of liberty that has a nexus to the armed 
conflict. The purpose of the detention is to remove that individual from 
combat, to neutralise the dangers he or she presents, to punish them, or to 
hold them prior to a judicial process. Equally, when an armed group detains 
civilians because they are alleged to be affiliated with the government or 
opposing armed group – or because it is alleged that they have committed a 
politically-motivated crime against the armed group e.g. sabotage of 
military equipment – there will be a strong case that the deprivations of 
liberty will be deemed to have a nexus with the armed conflict. In the 
Haradinaj case, the ICTY found the nexus requirement to have been 
satisfied through the fact that the Kosovo Liberation Army (KLA) detained 
the civilians in question due to a view that they were ‘traitors’.42 If the 
deprivation of liberty does have a nexus to the armed conflict, then IHL 
will apply to it - alongside IHRL. 
 
 
Some matters governed by only one body of law 
 

Importantly, even when both bodies of law apply at the same time to an 
individual act of detention, there may be some issues related to the 
detention which are regulated solely by international humanitarian law and 
other issues which are regulated solely by international human rights law. 
This will occur for example where the two bodies of law contain different 
but complementary rules to each other, for example, if an obligation exists 

                                                      
39 Sudan’s SPLM-N rebels release 123 POWs in goodwill gesture, March 2017, 

www.dabangasudan.org/en/all-news/article/sudan-rebels-release-132-pows-in-goodwill-
gesture. 

40 See Detention in the Syrian Arab Republic (n1) which reports at para 17 that during 
the course of operations in Ar-Raqqah and Dayr al-Zawr in 2017, Syrian Democratic Forces 
claimed to have detained 1,397 “terrorist” fighters, the majority of whom are or were ISIL 
members, including hundreds of foreign fighters from as many as 30 countries. 

41 www.ohchr.org/Documents/HRBodies/HRCouncil/CoISyria/A-HRC-31-CRP1_en.pdf. 
42 Prosecutor v Haradinaj, Balaj and Brahimaji, IT-04-84bis-T, 29 November 2012 

[610]. 
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in one body of law that is entirely absent from the other. For example, 
international humanitarian law contains very detailed rules relating to the 
conditions in which people are detained or interned in times of armed 
conflict, that are not explicitly found in human rights law. Additional 
Protocol II contains special rules that take into account the security 
environment in which conflict-related detention may take place. For 
example, it contains a requirement that places of detention shall not be 
located close to the combat zone. It also contains an obligation that 
individuals whose liberty has been deprived are evacuated, if their places of 
detention become exposed to the dangers of armed conflict. It also contains 
provisions regarding the accommodation of families and women, 
provisions regarding food and water, individual and collective relief, the 
ability to send letters and cards and work. Many of these rules have been 
found to amount to customary humanitarian law in non-international armed 
conflicts.43 While many of these details could probably be read into the 
right to an adequate standard of living, prohibition of torture, right to 
family life, etc – there is very clear additional value in the specificity of the 
fully articulated provisions in international humanitarian law on this issue.  

This example serves to demonstrate that at times different ‘rights’ – or 
different aspects relevant to an individual’s detention – may be governed 
exclusively by one body of law or the other, even when both bodies of law 
apply – because only one body of law contains certain provisions. In these 
circumstances, the two bodies of law are normatively additive, and 
complementary to each other. Each body of law contains separate jigsaw 
pieces that join together to form an interlocking carpet of complementary 
regulations. This goes to show that when it comes to examining the 
obligations binding upon armed groups – or States for that matter – on the 
issue of the deprivation of liberty, the question will not always be ‘which 
legal framework should be applied?’ but will more often be: ‘how should 
and can both legal frameworks be applied concurrently?’. While it has been 
shown above that the idea that the two legal frameworks can provide 
straightforwardly complementary detention is easy to demonstrate when 
looking at the way in which the two frameworks regulate conditions of 
detention, it will be shown below that the way in which they regulate the 
prohibition of arbitrary detention is more complicated. When the 
underlying act of detention has a nexus to the armed conflict, this is an 

                                                      
43 See J-M. Henckaerts and L. Doswald-Beck, Customary International Humanitarian 

Law, Volume I: Rules (CUP, 2005) (ICRC, Customary Study). See in particular the analysis 
contained in Rule 118-121 and 125 and 127. 
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example of an issue that is governed by both human rights law and 
international humanitarian law concurrently. 
 
 
Some rights may be governed by both IHL and IHRL 
 

In instances when both international humanitarian law and international 
human rights law address the same issue concurrently, the uncomfortable 
prospect is raised that a party to an armed conflict may violate one body of 
law, by complying with the other – or vice versa. To return to the analogy 
of the jigsaw, in such a case the two bodies of law do not provide 
complementary jigsaw pieces that can be laid side by side, but competing 
jigsaw pieces – that both theoretically fit in the same hole – but cannot both 
easily fit in at the same time. In some instances where both bodies of law 
regulate the same issue, it has been suggested by the ICJ that the body of 
law that is more general, can be interpreted through the body of law that is 
more specific – with the result that any normative difference between them 
is ironed out. For example, it is well known that the ICJ indicated that the 
question of whether someone had been arbitrarily deprived of their life in 
human rights law can – in a battlefield situation - be interpreted through 
international humanitarian law rules, as the word ‘arbitrarily’ holds enough 
interpretative scope for its compliance to be evaluated with reference to the 
international humanitarian law rules on the conduct of hostilities.44 Indeed, 
to take such approach could also be justified on the basis of Article 31(3)(c) 
of the Vienna Convention which indicates that treaties should not only be 
interpreted on the basis of their text, preamble and annexes, but also on the 
basis of any other relevant rules of international law applicable in the 
relations between the parties.45 

When it comes to detention, the situation is a bit more complicated 
because Article 9 of the ICCPR on detention is quite detailed, and its 
procedural provisions cannot easily be ironed away. Indeed, Article 9 does 
not merely specify that no one should be subjected to arbitrary arrest or 
detention, it also articulates a number of substantive and procedural 
grounds that need to be fulfilled to prevent ‘arbitrariness’. In terms of 
substance, the article requires that detention be based on grounds 
established by law. In terms of procedure, the article requires that detention 

                                                      
44 Legality of the Threat of Use of Nuclear Weapons, Advisory Opinion [1996] ICJ [25]. 
45 The European Court of Human Rights relied, in part, upon Article 31(3)(c) of the 

Vienna Convention in Hassan v United Kingdom, App No. 29750/09, Judgment (Grand 
Chamber), 16 September 2014 at [102]. 
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be carried out according to procedures established by law. Consequently – 
according to the article - anyone who is arrested on criminal charges shall 
be informed of those charges and brought promptly before a judge and 
entitled to trial within reasonable time. Equally, anyone who is deprived of 
their liberty by means of arrest or detention shall be entitled to a proceeding 
before a court, so that the court can decide without delay on the lawfulness 
of his detention and order his release, if the detention is not lawful. It also 
clear that administrative or security detention can only be effected as a 
matter of last resort in the ‘most exceptional circumstances’46. It is the 
existence of these detailed rules giving colour to the prohibition of arbitrary 
detention in human rights law that has prompted a debate about how the 
two bodies of law on detention should co-exist, in instances where they 
may be in conflict. For in international armed conflict, international 
humanitarian law rules on detention are equally – if not more detailed than 
human rights law – on both the substantive grounds on which detention or 
internment is permitted and on the procedural guarantees that must be 
afforded to detainees - and the two sets of rules do not always say the same 
thing. 

In non-international armed conflict, a different problem has arisen 
regarding how international humanitarian law and international human 
rights law should apply together. While in international armed conflicts, 
problems arise from the fact that both bodies of law have detailed rules on 
arbitrary detention that do not always match, in non-international armed 
conflicts, a problem has arisen from international humanitarian law’s lack 
of rules. For while it seems to be broadly recognised that there is a 
prohibition of arbitrary detention in customary IHL that applies in non-
international armed conflict– there are few treaty or customary rules 
available to determine how this standard of arbitrariness should be 
measured.47 Certainly international humanitarian treaty law – in the form of 
common Article 3 and Additional Protocol II - provides no guidance on the 
circumstances in which detention or internment are permissible in non-
international armed conflicts and contains almost no rules on procedural 
guarantees. As a result, scholars looking to give substance to the 
prohibition of arbitrary detention in international humanitarian law have 
relied upon the obligation of humane treatment in common Article 3, to 
discern a prohibition of detaining individuals for any time more than 

                                                      
46 General Comment No. 35, Article 9 (Liberty and security of person), UN Doc 

CCPR/C/GC/35, 16 December 2004, para. 16. 
47 Customary Study, ICRC (n 43) 344. 
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necessary, due to the circumstances of the conflict.48 Perhaps because this 
rule is so hard to identify in the text of common Article 3, there is also a 
tendency for the customary prohibition of arbitrary detention in IHL in non-
international armed conflicts to be articulated with reference to IHRL 
rules.49 These require a ground of detention and the existence of the 
procedural guarantees mentioned above, and only allow security detention 
in the ‘most exceptional circumstances’.50 In practice, this means that very 
often recourse will be had to the same procedural rules to determine 
whether a deprivation of liberty is arbitrary, no matter whether the 
deprivation falls under IHL or IHRL. As a result, it is seen that when a 
State or armed group’s behaviour is measured against IHL, it will also often 
be measured – implicitly or explicitly – also against IHRL rules as well. As 
a result, when it comes to determining whether a particular instance of 
deprivation of liberty is ‘arbitrary’ - it is again not as simple as asking 
which body of law applies, because the prohibition of arbitrary detention is 
an issue on which the two bodies of law are often tightly woven together. 

That being said, it remains important to know whether a particular 
instance of deprivation of liberty falls within the conceptual scope of 
international humanitarian law (as opposed to being the exclusive domain 
of international human rights law) in a foundational sense. Firstly, as the 

                                                      
48 L. Hill-Cawthorne, Detention in Non-International Armed Conflict (OUP 2016), 78-

82 (hereafter Detention in Non-International Armed Conflict). Here, Hill-Cawthorne finds 
good reason to argue that common Article 3 prohibits any deprivation that is not ‘necessary as 
a result of the war’. While the detention of State forces would be unlikely to violate this rule, it 
is likely that the detention of civilians on the basis of a security risk might fall foul of it.  

49 Customary Study, ICRC (n43) 347-52. 
50 It is noteworthy in this regard that human rights bodies do not prohibit administrative 

or security detention but consider it to present «severe risks of arbitrary deprivation of 
liberty». Indeed, human rights law will generally regard security detention as arbitrary, if 
other measures were available to address the threat, including criminal prosecution. 
However, the Human Rights Committee has made clear in its General Comment No. 35 on 
detention that «if, under the most exceptional circumstances, a present, direct and imperative 
threat is invoked to justify the detention of persons considered to present such a threat, the 
burden of the proof lies on the States parties to show that the individual poses such a threat 
and that it cannot be addressed by alternative measures, and that the burden increases with 
the length of the detention. States parties also need to show that detention does not last 
longer than absolutely necessary, that the overall length of possible detention is limited and 
that they fully respect the guarantees provided for by Article 9 in all cases. Prompt and 
regular review by a court or other tribunal possessing the same attributes of independence 
and impartiality as the judiciary is a necessary guarantee for those conditions, as is access to 
independent legal advice, preferably selected by the detainee, and disclosure to the detainee 
of, at least, the essence of the evidence on which the decision is taken», General Comment 
No. 35, Article 9 (Liberty and security of person), UN Doc CCPR/C/GC/35, 16 December 
2004, para. 16. 
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jurisdiction decisions referred to above show, it will be determinative of 
whether the persons responsible for the detention can be prosecuted for war 
crimes under international criminal law. At this juncture, it is important to 
be clear that while in many countries, national legislation states that 
arbitrary unlawful detention is a war crime in both IAC and NIAC, 
arbitrary detention is not an explicitly enumerated war crime in the Rome 
Statute51. However, it has been argued that arbitrary detention could be 
prosecuted as cruel treatment and/ or torture and there are signs that a 
criminal tribunal might be open to this argument.52 Certainly, in the 
Haradinaj case, the Trial Chamber was ready to find the forced abduction 
of two individuals by the KLA to amount to cruel treatment or torture.53 
However, it is important to qualify this statement with of the fact that in 
reaching this decision, the Trial Chamber took note of the fact that the 
individuals had been removed from their villages by force and kicked and 
beaten on the way to their eventual place of detention. This makes it 
unclear whether an ‘arrest’ or deprivation of liberty carried out without 
accompanying violence would meet the required threshold of cruel 
treatment or torture. However, irrespective of whether arbitrary detention 
amounts to a war crime in and of itself, the question of whether a particular 
deprivation of liberty falls under the scope of IHL, will likely also be 
determinative of whether any mistreatment, killings or torture that takes 
place during that detention can be prosecuted as a war crime. 
 
 
What are the challenges when detention is conducted by non-State 
armed groups and do the legal frameworks address those challenges? 
 

Having addressed which body of law applies to deprivations of liberty 
by armed groups and mentioned several reasons why this is important, now 
it becomes necessary to consider whether these legal frameworks address 

                                                      
51 Unlawful confinement only applies in IAC. Some people have argued that detention 

amounts to cruel treatment or torture but we don’t have a clear position on this. In the 
Haradinaj case, the TJ found itself prepared to find the forced abduction of two individuals 
by the KLA amounted to cruel treatment or torture, but in doing so – they seemed to be 
mainly swayed by the fact that they were removed by force and kicked and beaten on the 
way.  

52 J. Dingwall, Unlawful Confinement as a War Crime: The jurisprudence of the 
Yugoslav Tribunal and the Common Core of International Humanitarian Law Applicable to 
Contemporary Armed Conflicts, Journal of Conflict and Security Law 9 (2004) 133, 152-5. 

53 Prosecutor v Haradinaj, Balaj and Brahimaji, IT-04-84bis-T, 29 November 2012 
[610]. 
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the particular challenges when detention is conducted by non-State armed 
groups. In addressing this question, it is helpful to divide the analysis into 
two parts. The first part, will consider the challenges for armed groups in 
adhering to the rules on humane treatment in detention and the second part 
will address the challenges in armed groups adhering to the prohibition on 
arbitrary detention. Finally, the article will address the political challenges 
that sit at the heart of the legal framework regulating arbitrary detention. 
 
 
Practical challenges 
 

When it comes to considering how armed groups are positioned to 
implement rules on conditions of detention set out in human rights law and 
international humanitarian law, there is a real need to step out of the text of 
the Conventions and treaty law and consider real life. This shows us that in 
many instances armed groups do not use places of detention, in the same 
way as States. There are many reasons for this. It may be because they do 
not control territory, and therefore cannot detain. For example, it may be 
because the armed group does not have the infrastructure needed to detain. 
For example, in many cases, prisons may have been destroyed during the 
fighting or be positioned outside the territory controlled by the armed 
group.54 Equally a desire to operate clandestinely may lead armed groups to 
detain in structures that are temporary and makeshift, such as offices, 
factories schools or houses.55 Some armed groups may not even keep 
detainees inside, but rather cordon off a particular area outside which can 
be easily guarded. The fact that armed groups use non-official places of 
detention either through necessity or strategy raises challenges for 
compliance, because it removes some of the institutional protections that 
prevent detainees from being abused. If a place of detention is unofficial 
and its location is undisclosed, it is less likely that prisoners will have 
access to visits offered by humanitarian agencies and more likely that 
armed groups can get away with abuse.56 It may also make detainees more 
vulnerable to being caught up, in military operations by the government.57 

Another key challenge arises from the fact that armed groups will often 
not have monetary resources or if they do, will not put them into running 

                                                      
54 UNOCI Côte d’Ivoire Report on Prisons (n4) 95. 
55 Tuck, Detention by Armed Groups (n34) 764. See also Balint-Kurti, Côte d’Ivoire’s 

Forces Nouvelles, Chatham House, 2007 (on file with author) 29. 
56 Tuck, Detention by Armed Groups (n34) 770. 
57 Tuck, Detention by Armed Groups (n34) 764. 
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places of detention.58 This means that prisoners held by armed groups may 
often fall victim to, or be subjected to, overcrowding, unhygienic 
conditions, non-provision of sanitary facilities and inadequacy of diet. 
Equally, prisoners may be kept in buildings which are dilapidated, not 
suitable for human habitation or lacking in material resources.59 These sorts 
of conditions put prisoners in the hands of armed groups at the risk of 
illness, death, starvation or violence in detention. Also of concern is the fact 
that members of armed groups in charge of places of detention – or civilian 
administrators – will often not be trained to be in charge of prison 
populations.60 This means that they may not keep good documentation of 
detainees and will not know how to take care of vulnerable detainees such 
as the elderly, the sick, minors. They may also be poorly informed about 
prisoners’ rights – either under human rights law or international 
humanitarian law – and even if they do know about them, they may not 
care very much about them having had no role in the creation of such rules. 
Of course, this is not always the case. There have been examples of armed 
groups both now and in history declaring themselves willing to adhere to 
the much more detailed provisions found in Geneva Convention III, rather 
than only common Article 3 and Additional Protocol II, if it applies.61 But 
there have also been examples of armed groups rejecting human rights law 
and/or international humanitarian law as Western constructions that have 
nothing to do with them.62 Indeed, the high profile abuse and killings of 
detainees by ISIS in Syria – sometimes through public beheadings or even 
burnings – seem to be intended to be a visual and violent non-verbal 
rejection of any norms of humanity, by the group. The adoption of 
shameless terror tactics such as these vis-a-vis protected persons in their 
custody, poses a real challenge for the effective working of the legal 
framework, which in part relies on good faith and positive reciprocity. 

It is hard to say whether the legal frameworks of international 
humanitarian law and international human rights law relating to humane 
treatment address these challenges of capacity or attitude as much as they 
could. Certainly, both bodies of law contain obligations that require the 
parties to the conflict to keep people within their custody or care safe, 
                                                      

58 Ibid. See also UNOCI Côte d’Ivoire Report on Prisons (n4) 89-90. 
59 UNOCI Côte d’Ivoire Report on Prisons (n4)90. 
60 UNOCI Côte d’Ivoire Report on Prisons (n4)90. 
61 Tuck, Detention by Armed Groups (n34), 777. See also F.Siordet, Les Conventions de 

Genève et La Guerre Civile, Revue Internationale de la Croix-Rouge (1950) 81 Bulletin 
International des Sociétés de la Croix-Rouge. See also Free Syrian Army Announce that 
They will Apply Geneva Conventions and Welcome ICRC Visits, July 2012. 

62 Tuck, Detention by Armed Groups (n34) 766-7. 
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healthy and alive. In addition, international humanitarian law contains 
specific and detailed provisions regarding the location of places of 
detention, the provision of food and drinking water and the implementation 
of safeguards as regards health and hygiene. It also, importantly, gives 
recognition to the fact that armed groups may not be able to fulfil all of the 
obligations regarding detention. It does this by introducing the notion that 
those responsible for the internment or detention of persons deprived of 
their liberty for reasons related to the armed conflict shall follow the 
provisions contained in Article 5(2) “within the limits of their capacities”. 
Clearly, much work remains to be done on how human rights law can and 
should be tailored to match an armed group’s normative capacity. The idea 
that human rights law obligations be implemented along a spectrum is not 
new for human rights law scholars. Case law from the European Court of 
Human Rights on extraterritorial jurisdiction has introduced the notion that 
when a State’s capacities are reduced because it is acting territorially, its 
obligations will likewise be reduced. Equally, the human rights framework 
relating to economic, social and cultural rights is already based on the 
notion of progressive realisation. This means that there is precedent for the 
idea that different duty bearers will have different capacities. This raises the 
possibility of giving further focused reflection to how human rights norms 
relating to living conditions, health, family life, non-discrimination, dignity 
and physical integrity can be applied by armed groups in a manner that 
matches their normative capacity. 

 
 

Legal challenges 
 

When it comes to procedural guarantees relating to the prohibition of 
arbitrary detention, the problems that armed groups face are mainly legal in 
nature, and relate to the need for detentions by armed groups to have a legal 
basis. By this, it is meant that it needs to be based on a law that sets out the 
grounds on which it is justifiable and the procedures that need to be 
followed for it to be carried out in a non-arbitrary fashion. It has been 
pointed out that the requirement that detention has a legal basis holds 
potential to be particularly problematic for armed groups. Unlike States, 
armed groups are not able to point to a provision of national law allowing 
them to detain or setting out the circumstances in which they can detain. On 
the contrary, any time an armed group does detain a civilian or member of a 
State armed forces, it is likely to be committing several domestic crimes 
e.g. abduction, unlawful detention, etc. Equally, armed groups are not able 
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to rely on the text of a Security Council resolution, to justify their detention 
practices.63 If either human rights law or international humanitarian law set 
out a legal basis for armed groups to detain themselves, this provision 
could be the basis on which armed groups could rely upon to prevent being 
accused of arbitrary detention – but it is hard to find such a provision in 
non-international armed conflict.64 Based on this reasoning, it might be 
tempting to conclude that armed groups can never detain lawfully under 
international humanitarian law or human rights law. 

To say that armed groups can never detain in a manner that does not 
constitute an arbitrary deprivation of liberty would have the effect of 
suggesting that rather than there being a prohibition of arbitrary detention, 
there is in fact a prohibition of detention for armed groups. If this is the 
case, a risk is run that the legal framework on detention is reduced to an 
irrelevance, because it becomes divorced from the reality that armed groups 
often detain.65 Furthermore, if all instances of detention by armed groups 
are unlawful, it becomes impossible for humanitarian or international 
organisations to address the mechanisms that armed groups do have in 
place to determine when people can be imprisoned and for how long, 
because these details are made legally irrelevant by a blanket unlawfulness. 
Equally, such a position has a destabilising effect on the legal framework 
because it elevates the inequality that exists at the level of domestic law 
(i.e. States can kill, armed groups can’t, States can detain, armed groups 
can’t), up into the level of international law, meaning that there are some 
provisions of international law that can only be adhered to by States. This is 
problematic because it means that States and armed groups are treated 

                                                      
63 This is referring to the jurisprudence in which it has been argued by governments that 

Security Council resolutions provide an authorization to detain. See for example Mohammed 
and Others (respondents) v Ministry of Defence (Appellant) Supreme Court [2017] UKSC 2 
[44] (Lord Sumption SCJ). 

64 Even if it is accepted that international humanitarian law contains an inherent power to 
detain, this is not sufficient to prevent an instance of detention being arbitrary. In order not 
to be arbitrary, the specific legal basis and procedures must be set out in national or 
international law. Indeed, the ICRC also seems to take this position, for although stating that 
customary and international humanitarian law contains an inherent power to detain in non-
international armed conflict, “additional authority related to the grounds and procedure for 
deprivation of liberty in non-international armed conflict must in all cases be provided, in 
keeping with the principle of legality’. ICRC, Commentary to the Geneva Convention I for 
the Amelioration of the Condition of the Wounded and Sick in the Armed Force in the Field 
(2016) [728] (Commentary to Geneva Convention I, 2016). See Hill-Cawthorne, Detention 
in Non-International Armed Conflict (n48)74 for his conclusion that international 
humanitarian law does not provide a basis to detain in non-international armed conflict.  

65 N. van Amstel, In Search of Legal Grounds to Detain for armed Groups, International 
Humanitarian Legal Studies (2012, 160, 162. 
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unequally by the legal framework, but it also entertains the possibility of 
there being a bizarre situation where international law provides regulation 
of an act that is in its very essence contrary to international law.66 Saying 
that detention by armed groups is per se unlawful by being arbitrary, but 
then providing rules to regulate it, is as illogical as declaring a certain 
weapon to be unlawful in every instance under international law and then 
setting out rules of international law to govern its use. Equally - on a 
pragmatic note - it has been pointed out by successive authors that if a 
group is institutionally incapable of complying with international law on a 
particular issue, there is a risk that its motivation to comply with 
international law on other issues will significantly diminish, as it will fail at 
the first hurdle.67 The de facto illegality of detention by armed groups may 
also stand as an obstacle to humanitarian actors, who would otherwise be 
willing to help improve places of detention or provide food or services to 
detainees.68 

In fact, there are good reasons to suggest that a State does not have the 
monopoly on recourse to its own domestic law or law-making in situations 
of armed conflict, reaching the threshold of international humanitarian law. 
It is interesting to note that in adjudicating the cases relating to the Salò 
Republic in Italy after the Second World War, the claims tribunal was 
willing to treat the insurgent law as part of the law of Italy, indicating that 
an armed group’s law may in some cases even be treated as a part of a 
State’s legal system.69 Moreover, there is no reason of law why an armed 
group could not rely upon its own law to provide a legal basis for 
detentions under international humanitarian law or international human 
rights law to defend itself against an allegation of arbitrariness. The 
question of the extent to which this is possible is not new of course and nor 
is it limited to detention. It raises its head also when it comes to the 
provisions in common Article 3 and AP II regarding fair trial. Here it has 
been important to determine whether an armed group can conduct a fair 
trial, and whether and how it can adhere to the principle of non crimen sine 

                                                      
66 This is different to the idea that jus in bello is agnostic to the lawfulness of armed 

conflict under ad bellum rules, because at least ad bellum rules hold the possibility that 
armed conflict can sometimes be lawful under international law. 

67 D. Casalin, Taking Prisoners: Reviewing the International Humanitarian Law 
Grounds for Deprivation of Liberty by Armed Opposition Groups (2011) 93 International 
Review of the Red Cross, 743, 750. Clapham, Detention by Armed Groups under 
International Law (n64) 3. 

68 Tuck, Detention by Armed Groups (n34) 765. 
69 Fortin, Accountability of Armed Groups (n11) 264-7. 
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lege. Does it have to apply the State’s own criminal code to do this or can it 
rely on its own criminal laws?70 Indeed, as Sivakumaran has pointed out: 

 
To read references to law [in international legal obligations] as including the 
‘law’ of the armed group is simply to interpret the wording of the specific 
provision in light of the particular setting in which it is applied. This is by no 
means revolutionary71.  
 
Of course, there would be a need for any law to be defined with 

sufficient precision to avoid overly broad or arbitrary interpretation or 
application. Equally, the content of the law must accord to some standards 
of appropriateness, predictability, as well as reasonableness, necessity and 
proportionality.72 

Equally, at the level of theory, there seems little reason why an armed 
group could not satisfy the requirement of a legal basis by referring to the 
national criminal code in territory under its control, and use this as a legal 
basis capable of preventing arbitrariness. The main obstacle to this being a 
satisfactory solution to address this challenge, is the fact that generally 
armed groups are reluctant to have anything to do with the law of the State 
against which they are fighting. Indeed, practice shows that armed groups 
will very quickly declare the State’s laws as null and void, and pass their 
own laws.73 However, the notion that national law may provide the legal 
basis necessary to justify an armed group’s detention may not always be so 
far-fetched. For example, it may be the case that an armed group inherits a 
prison population –and becomes responsible for their detention. In which 
case – unless the detainees are political prisoners in which case the armed 
group will probably immediately release them - it is quite foreseeable that 
an armed group would implicitly rely on the national law, to justify the 

                                                      
70 See S. Sivakumaran, The Law of Non-International Armed Conflict (OUP 2012) 561 

where he reviews the drafting history of Article 6(2) of Additional Protocol II and indicates 
that the term ‘national’ was omitted in favour of the simple ‘law’, in order to ensure it was 
wide enough to cover the law of the insurgent group.  

71 Sivakumaran, Courts of Armed Opposition Groups: Fair Trials or Summary Justice? 
7(3) (2009) 489, 508. See also Commentary to Geneva Convention I (2016) [692]. 

72 General Comment No. 35, Article 9 (Liberty and security of person), UN Doc 
CCPR/C/GC/35, 16 December 2004, para. 12. 

73 Story about a Guardian journalist conducting an interview with the rebel chief in 
eastern Ukraine. Led to the bathroom, he noted that the Ukrainian legal code was being used 
as toilet paper with half its pages ripped out, An audience with Ukraine rebel chief, Igor 
Bezler the Demon of Donetsk, The Guardian, 29 July 2014, www.theguardian.com/ 
world/2014/jul/29/-sp-ukraine-rebel-igor-bezler-interview-demon. See ILAC Rule of Law 
Assessment Report, Syria 2017, 76-8. 
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detainees continuing detention.74 Furthermore, it is foreseeable that armed 
groups might be able to have recourse to a regional law to fulfil this 
requirement. Practice emerging out of Syria indicates that alliances of 
armed groups in some parts of the country have chosen to rely upon and 
enforce the Unified Arab Code, rather than writing their own laws or 
relying upon the national Syrian code.75 

The fact that armed groups may have law at their disposal to rely on 
when justifying a detention or the manner in which a detention is carried 
out, does not negate the fact that some of the core concepts related to these 
procedural requirements may have to be interpreted ‘differently’ for armed 
groups than for States. While legal precedent and authority can be found to 
justify the tailoring of international humanitarian law and international 
human rights law to match the capacities of the parties, there is a very real 
imperative to ensure that during the process of the tailoring process the 
sanctity of the norms governing arbitrary detention are not too eroded.76 
This will involve identifying bottom lines regarding what is acceptable and 
what is not acceptable when it comes to what constitutes “law” and what 
constitutes a “court”, for armed groups. While on the one hand it seems that 
populations can benefit if law and order is maintained, if an armed group 
does not have a legal system or a court system, it makes better sense to find 
alternative ways for this to be achieved. For example, it might be possible 
to encourage a group not to detain, as its detentions will certainly be 
arbitrary. As an alternative, it might decide to grant amnesties77 or instigate 
a system of fines to deal with minor crimes, in order to reduce the 
circumstances in which it is necessary to detain individuals.78  
 
 
Political challenges 
 

The above discussion of legal challenges identifies a crucial further 
challenge that sits at the heart of the legal framework regulating arbitrary 
detention that has not yet been identified. This is the notion that it remains 
extremely difficult for States to contemplate the idea that acts by armed 
                                                      

74 See UNOCI Côte d’Ivoire Report on Prisons (n4). The implication in this report is 
that partly the prison population pre-existed the control of the Forces Nouvelles.  

75 ILAC Rule of Law Report Syria (n73) 77-8. 
76 Sivakumaran, Courts of Armed Opposition Groups (n71), 506. 
77 See UNOCI Côte d’Ivoire Report on Prisons (n4) 88, 93. See Balint-Kurti (n55) 29 

regarding the ‘rough guidelines’ employed to determine how long people were detained for 
common crimes such as petty theft and rape. See Sivakumaran (n70) 559. 

78 See UNOCI Côte d’Ivoire Report on Prisons (n4) 9. 
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groups – which threaten the very existence of the State and are of the 
highest degree of illegality at national level – can be lawful under 
international law. As a result, the idea that armed groups are encouraged to 
carry out these acts ‘better’ – i.e. to detain more efficiently and more 
transparently – is seen as an affront to the State-based system of 
international law. This is particularly the case for detention and the carrying 
out of trials, as the enforcement of law is a key prerogative of the State. 79 
The makers of the legal framework dealt with this challenge by inserting a 
clause into common Article 3 insisting that the conferral of obligations 
upon armed groups do not affect their legal status under international law. 
Equally, by not conferring a combatant privilege in non-international armed 
conflicts, the legal framework allows States to retain the ability to fight 
insurgencies not only with military means, but also with law. States retain 
the ability to punish insurgent activities under national law, as murder, 
treason, sedition, abduction, etc. Yet, despite these measures, there is no 
doubt that States remain extremely cautious about fleshing out the 
circumstances in which armed groups can lawfully detain or conduct 
prosecutions. This political dynamic remains a key challenge for policy 
makers in this area, even at times having a chilling effect on humanitarian 
action.80 
 
 
Conclusions 
 

The purpose of this paper was to assess which legal framework applies 
to deprivations of liberty by non-State armed groups and to evaluate 
whether and how they address the particular challenges when detention is 
conducted by non-State armed groups. The paper has shown that although 
there may be instances in which human rights law will apply to armed 
groups exclusively, generally the two legal frameworks of international 
humanitarian law and international human rights law apply together to 
provide a complementary framework of protection for individuals detained 
for reasons connected to the armed conflict. They each bring different 
added value. International humanitarian law brings more specifically 
articulated conflict-orientated norms on conditions of detention. 
International human rights law contains more detail on the prohibition of 

                                                      
79 Tuck, Detention by Armed Groups (n34) 769. 
80 See Sivakumaran (n70) 557-8 for examples of States refusing to acknowledge the 

institution of judicial proceedings by armed groups. 
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arbitrary detention. The paper concludes that when it comes to conditions 
of detention, both legal frameworks are able to address the particular 
challenges when detention is conducted by non-State armed groups. That 
being said, more work is clearly needed in the field of compliance, in order 
to boost armed groups’ (i) capacity to adhere to international norms and (ii) 
desire to adhere to international norms. However, when it comes to the 
prohibition of arbitrary detention, the paper has found that considerable 
problems with the legal framework remain. The most pressing of these is 
the need for more consideration to be given by all actors involved in this 
discussion – including States - to how and when armed groups can detain in 
a non-arbitrary fashion under international humanitarian law and human 
rights law. 
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Ways to address legal and implementation 
challenges when armed groups detain 

Sandesh SIVAKUMARAN 
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1. Introduction 
 

In order to address legal and implementation challenges when armed 
groups detain, it is first necessary to understand what the challenges are. 
Accordingly, the first part of this presentation will identify some of the 
legal and implementation challenges. In the second part, I will provide 
some suggestions for tackling these challenges.  
 
 
2. Legal and implementation challenges 
 
2.1 Legal challenges 

 
The first legal challenge relates to lack of knowledge on the part of the 

armed group concerning the rules on detention. Some armed groups have 
detailed knowledge of the law of armed conflict generally and the rules on 
detention specifically; but others are unaware of the law. 

There is also a challenge of complexity. There is a very real danger 
that the law is becoming overly-complicated. If we think about the rules 
on detention in non-international armed conflicts, we have to look to 
common Article 3 of the 1949 Geneva Conventions, Additional Protocol 
II to the Geneva Conventions, customary international humanitarian 
law, international and regional human rights law and soft law standards, 
and we also need to analyse the relationship between human rights law 
and international humanitarian law. If the armed group is controlled by 
a third state – and I use the word ‘control’ deliberately vaguely – there 
might also be questions concerning the character of the armed conflict 
and the consequent relevance of the Third Geneva Convention, 
Additional Protocol I to the Geneva Conventions, and different 
customary rules. 

 



226 

Because of the complexity, there are also challenges of uncertainty, for 
example, whether, and if so, in which situations armed groups are bound by 
human rights law, the relationship between human rights law and 
international humanitarian law, and so on.  

Despite the complexity, there are also insufficient rules in the law of 
non-international armed conflict, such as in relation to the transfer of 
detainees as well as concerning the notification of the capture of 
individuals. 

At the same time, the point should not be overstated because the 
fundamental rules relating to the treatment of detainees and the conditions 
of detention are reasonably clear. 

 
 

2.2 Implementation challenges 
 

Turning to challenges of implementation, even if an armed group is 
aware of the law and seeks to comply with it, it might be unable to do so 
fully due to its lack of capability. It might not control territory, or it might 
control territory only at night, or it might have insufficient personnel. 
Sometimes we see instances of detainees being killed because the group is 
unable to detain them.1 

There might also be ‘strategic’ reasons as to why the armed group does 
not comply with the rules on detention. It might be to send a message to the 
opposing party to the armed conflict, for example, by killing detainees. Or 
it might be in retaliation for the opposing party killing detainees. 
Individuals might also be kept in detention in order to be used as a 
bargaining chip in later negotiations. 

There might also be rejection of the law, whether total or partial. There 
are various reasons for this, including that the law of armed conflict is 
perceived as ‘western’; that the law does not fit with the group’s ideology; 
that it is seen as biased in favour of states; and so on. Many of these 
objections are not particular to the rules on detention, but are made to the 
law of armed conflict or international law more generally. 

 
 
 
 

                                                      
1 See eg J.-M. Henckaerts and L. Doswald Beck, Customary International Humanitarian 

Law, Volume II: Practice (CUP, 2005) 976, referring to an unidentified armed group. 
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3. Ways to address the challenges 
 

Given that there are a number of legal and implementation challenges, 
there needs to be a range of approaches to address them. In terms of the 
implementation challenges, the approaches need to be tailored to the 
particular armed group in question and the particular situation on the 
ground. There can be no ‘one size fits all’ approach. 

Given that the topic allocated to me is ‘ways to address … challenges’, I 
shall try to put forth some concrete suggestions. As requested, I will also 
discuss the detention of vulnerable persons.  

 
 
3.1 Legal challenges 

 
First: the legal challenges. Lack of knowledge of the rules on detention 

needs to be addressed through dissemination, instruction and incorporation 
of rules into armed groups’ practices and materials. I won’t say any more 
about this given that the topic is well-known, but work still needs to be 
done on who best should give the training, how it should be given, whether 
to appeal to the group’s ideology, and so on.  

In terms of the complexities of the law, it is important to operate at 
different levels. At the over-arching level, the law is indeed complex and it 
might be inevitably complex given that we do have two separate bodies of 
law – the law of international armed conflict and the law of non-
international armed conflict – and we do have different bodies of law which 
apply during armed conflicts – the law of armed conflict and human rights 
law – rather than a neat, integrated whole.  

But this complexity at the over-arching level should not be carried 
through to a complex set of rules that are applied by an individual fighter 
on the ground in a detention centre. Instead, we need to translate the 
lengthy list of rules, from different sources, into a clear, easy to follow list 
of 10 or 15 rules on conditions of detention and treatment of detainees that 
are simple to understand and can be applied on the ground.  

More controversial is the legal basis for internment by armed groups. 
Even if there is a legal basis for internment by armed groups in the law of 
armed conflict – and some armed groups, such as the Farabundo Martí 
National Liberation Front (FMLN2) have taken the view that there is – the 

                                                      
2 FMLN, The Legitimacy of our Methods of Struggle, 8. 
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grounds and procedures for internment are not set out in that body of law. 
As such, the armed group would need either to apply domestic law (or 
equivalent) or set out its own law containing, for example, the grounds and 
procedures for internment. 

In practice, whereas a number of armed groups have set out the legal 
framework for criminal detention, adopting penal codes and the like,3 far 
fewer have laws relating to internment. Thus, one area to which attention 
needs to be paid is the legal framework relating to internment by armed 
groups and, in particular, whether armed groups are to be supported in 
developing laws on point. That of course will be a sensitive issue, but it is 
not one that can be ignored, particularly considering armed conflicts which 
are fought between armed groups.  

 
 

3.2 Implementation challenges 
 
3.2.1 Groups that seek to comply with the law 

Even if all the legal challenges are addressed, there might still be 
challenges of implementation.  

One of the underlying difficulties concerning the rules on detention is 
that the same rules apply to all armed groups and the category of ‘armed 
groups’ covers a broad spectrum of actors. It includes groups that only 
barely meet the degree of organization required for the group to be a party 
to a non-international armed conflict through to groups which exercise 
effective control over a significant portion of a state’s territory. 

Thus, when clarifying the law, it would be necessary to have something 
along the lines of Article 5 of Additional Protocol II, which provides for 
minimum core obligations together with additional obligations that are 
dependent on the capabilities of the Detaining Power.  

Challenges of implementation are heightened in the case of the 
detention of particularly vulnerable persons, such as children, the wounded 
and sick, women, persons with disabilities and older persons. With respect 
to such individuals, it might be useful to draw on some of the possibilities 
which exist in the law of international armed conflict.4 
 
 
                                                      

3 E.g. CPN-M, Public Legal Code 2060 (2003/2004). 
4 See generally S. Sivakumaran, (2018), Armed Conflict-Related Detention of 

Particularly Vulnerable Persons, 94, International Law Studies 39. 
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I. Mixed Medical Commissions 
The first such possibility is the potential use of Mixed Medical 

Commissions. Article 109 of the Third Geneva Convention provides that 
“[p]arties to the conflict are bound to send back to their own country … 
seriously wounded and seriously sick prisoners of war….” The examination 
of the wounded and sick and “all appropriate decisions” relating to 
repatriation are left to Mixed Medical Commissions.5 Each Commission is 
composed of three members, two of whom belong to neutral states and are 
appointed by the ICRC, with the third being appointed by the Detaining 
Power.6 

The Mixed Medical Commission process of the Third Geneva 
Convention should not simply be “copied and pasted” when applied to non-
international armed conflicts. Instead, it would need to be amended to fit 
the specificities of that type of conflict. For example, two members of the 
Commission could be appointed by the ICRC and the third by the armed 
group, or all three could be appointed by the ICRC following some input 
from the armed group. And the Commission would examine wounded and 
sick detainees held by the armed group and make a decision as to their 
release. 

One instructive example of release and repatriation of wounded and sick 
members of the state armed forces in a non-international armed conflict is 
the Humanitarian Exchange Accord concluded between the Colombian 
government and the Fuerzas Armadas Revolucionarias de Colombia 
(FARC) in 2001. That Accord provided for the exchange of wounded 
FARC members detained by the government and “sick soldiers and 
policemen” held by the FARC.7 A group of doctors recommended by the 
ICRC performed a medical examination, following which, 69 individuals 
were released. Although diverging in certain important respects from the 
Third Geneva Convention model, the Accord is instructive in 
demonstrating that a release and repatriation process can be utilized in non-
international armed conflicts.  

Such a process benefits all concerned. The wounded and sick being 
detained by the armed group will fare better upon release. The armed group 
no longer has to expend resources on medical care for the wounded and 
sick detainees and the state no longer has its members in the hands of its 
adversary.  
                                                      

5 Third Geneva Convention, Article 112. 
6 Third Geneva Convention, Annex II: Regulations concerning Mixed Medical 

Commissions, Articles 1 and 2. 
7 Government of Colombia/FARC, (2 June 2001), Humanitarian Exchange Accord. 
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II. Other instances of release and repatriation 
We should also not forget the exhortation in common Article 3 to 

conclude ad hoc agreements between the parties to the conflict.8  
In addition to the repatriation of certain categories of wounded and sick 

prisoners of war, the Third Geneva Convention also provides for the direct 
repatriation of “able-bodied prisoners of war who have undergone a long 
period of captivity”,9 pursuant to an agreement between the parties. 

For its part, Article 132 of the Fourth Convention provides for the 
parties to endeavour to conclude agreements “for the release, the 
repatriation, the return to places of residence… of certain classes of 
internees, in particular children, pregnant women and mothers with infants 
and young children, wounded and sick, and internees who have been 
detained for a long time.” 

 
III. Accommodation and internment in a neutral state 

A third possibility is accommodation and internment in a neutral state. 
Both the Third and Fourth Geneva Conventions encourage or acknowledge 
the possibility of accommodation in a neutral state of certain classes of 
persons.10 

There are a number of difficulties with the use of this possibility in non-
international armed conflicts. There would need to be a third state that is 
willing to accommodate the individuals. Agreement would need to be 
reached between the Detaining Power, the state on which the individuals 
depend and a third state. And it would generally be impossible to 
accommodate all persons interned in a non-international armed conflict in a 
third state. Indeed, the possibility has rarely been used in international 
armed conflicts. 

Nonetheless, in an appropriate case, it might prove possible. Such an 
approach was used in Afghanistan in the 1980s. During the conflict, the 
ICRC negotiated with the USSR, Afghan armed opposition groups, 
Pakistan, and Switzerland and reached an agreement under which Soviet 
soldiers held by Afghan armed opposition groups would be interned in 
Switzerland for a period of two years, after which they would return to their 

                                                      
8 Common Article 3 provides: ‘The Parties to the conflict should further endeavour to 

bring into force, by means of special agreements, all or part of the other provisions of the 
present Convention.’ 

9 Third Geneva Convention, Article 109. 
10 Third Geneva Convention, Article 110; Fourth Geneva Convention, Article 132. 
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country of origin. This was done by analogy to the Third Geneva 
Convention.11 

Such a possibility can prove useful especially for a limited number of 
particularly vulnerable persons and would also be of benefit to the 
detainees, the non-state armed group and the state on which the individuals 
depend. 
 
 
3.2.2 Groups that do not seek to comply with the law  

 
Finally, in terms of armed groups that do not seek to comply with the 

law, the position is different. With respect to such groups, a useful 
approach is to identify sources of influence. Armed groups are frequently 
funded or supported by third states, the diaspora or local communities. If an 
armed group has no intention of complying with the law, focus could 
usefully be on the persons, entities, or states that are supporting the group, 
financing the group, or otherwise carry influence, such as third states, 
religious leaders, community leaders, or the diaspora.  
 
 
4. Conclusion 
 

Ultimately, there is no easy solution to tackling legal and 
implementation challenges when armed groups detain. Instead, it is 
necessary to have a range of tools in the toolbox. More generally, it can be 
useful to look to history and the practice of armed groups to see what has 
worked and what has not. And if we really want to understand the 
challenges when armed groups detain, it would be useful and necessary to 
speak to the groups themselves. 

 

                                                      
11 See International Committee of the Red Cross, Press Release (May 20, 1984), 

reprinted in 281 IRRC 239-40 (1984).  
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Humanitarian consequences 
of migration-related detention 

Caroline DULIN BRASS 
Senior Legal Officer, Protection Policy and Legal Advice Section, 
UN High Commissioner for Refugees (UNHCR) 

I was asked to speak on the humanitarian consequences of migration 
detention, and will seek to angle my presentation from an operational 
viewpoint - a practitioner´s perspective so to say – reflecting the 
experiences of UNHCR´s work in more than 120 countries around the 
world. The legal framework will, as I understand, be presented in more 
detail by my fellow panelists.  

Before I start my presentation, I want to specify that when we are 
speaking of detention for immigration-related reasons, we are in most cases 
speaking of detaining persons who are fleeing from armed conflict and 
crossed an international border in search of safety, rather than detention of 
persons inside, during or directly linked to, an armed conflict. While these 
two may converge, this is most often a question which comes up outside of, 
or removed from, the theatre of war, such as when refugees find themselves 
on the territory of a neighboring State which is not party to the conflict. So 
we are speaking of a different legal and factual framework than what we 
have been talking about so far in this roundtable, where international 
human rights law and international refugee law are prominent.  

I also wanted to specify that, while UNHCR´s mandate covers refugees, 
asylum seekers and stateless persons, in this particular area, it´s important 
to be aware of and take into consideration the broader migration context, as 
refugees and migrants will often move across borders side by side, through 
the same means, face the same challenges and difficulties, and be detained 
together. It can also be difficult for a State, at first, to distinguish one from 
the other, in a large influx. At operational level, UNHCR, therefore, 
recommends joint approaches to immigration detention, whenever feasible, 
and works closely with IOM, the ICRC, and other agencies and partners to 
that regard. Just to specify that what I present today is mainly based on 
UNHCR´s experiences related to refugees.  

In terms of what UNHCR is seeing at operational level, I wanted to 
highlight three key trends and developments. First, putting refugees and 
migrants in detention has, in many States become a routine – rather than an 
exceptional – response, a default reaction when faced with arrivals at their 
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borders. Secondly, some States see detention as a deterrent, a way of 
reducing the number of arrivals, basically seeking to discourage and 
dissuade others from taking the same journey. And thirdly, an increasing 
rate and use of detention for immigration purposes globally, also of 
children. This has been happening in the context of the highest levels of 
forced displacement since the Second World War, with an unprecedented 
68.5 million people around the world who have been forced to leave their 
homes, of whom around 25 million are refugees. 

The main challenges and difficulties that we see from this, from a 
humanitarian perspective, are: i) The lack of individualized approach in 
many States (which means no real assessment of necessity and 
proportionality of detention, in legal terms); ii) Inadequate reception and 
screening mechanisms at the borders, as well as thereafter (which means 
vulnerability and international protection needs are not identified in a 
timely manner and, therefore, unnecessary instances of detention are not 
avoided); iii) The practice of long term or, in some cases, indefinite 
detention, which is a particular concern for stateless persons, who often, for 
lack of documentation, are left in detention because the State simple does 
not know what else to do with them, or have other options available; iv) 
Substandard conditions of detention; and, v) in some countries, we also see 
that detention limits the detainees´ access to seek asylum. 

The consequences of such detention, for the individual and 
communities, are well documented by researches, humanitarian agencies 
and medical professionals alike. And I will here refer to the distinguished 
panelist yesterday, Mrs. Racu from the Committee against Torture, who 
spoke about the human cost of detention, and clearly listed the extensive 
and negative effects, both in the short and the long term. Just to add that, 
for refugees and asylum seekers, detention often exacerbates past traumatic 
experiences, as they have themselves often been subject to, or have 
witnessed, serious rights violations, such as torture, executions, and sexual 
violence. In addition, detention isolates and separates migrants and refugees 
from the community, and thereby diminishes their capacity to be 
independent and self-sufficient members of this community after their 
release. 

The detention of children is of particular concern, with devastating 
effects on their development and well-being. And research shows that such 
negative effects occur even if they are accompanied by family members, 
and even when it’s “only” for a short period of time. For that reason, 
UNHCR´s position is that children should not be detained for immigration 



237 

related purposes, irrespective of their legal/ migratory status or that of their 
parents. Detention is never in their best interests.  

To wrap up my presentation, I also wanted to point out a few solutions 
or ways forward, as requested by the organizers. UNHCR has, since 2014, 
been working on a Global Strategy on detention,1 focused on three key 
areas: i) The non-detention of children; ii) Alternatives to detention; and iii) 
Ensuring that conditions of detention – where detention is necessary and 
unavoidable – meet international standards. We have been working towards 
these three goals for 5 years now, in 20 focus countries that have agreed to 
take on this issue, and develop National Action Plans to that regard, in 
cooperation with UNHCR.  

Among these States, half of them have agreed to, and are piloting, some 
form of alternatives to detention, most of them for unaccompanied and 
separated children or families. Five countries have, since the beginning of 
our work, declared the end to the detention of children, and two others have 
significantly reduced the number of children in detention. We have 
witnessed an overall drop of 14% less children in migration detention in 
these countries over the first two years and significant progress has been 
made since then in several other countries as well.  

Procedurally, we have seen improvements in age-appropriate 
information to children and the prioritization of children´s asylum claims, 
but there are still challenges remaining around the effective considerations 
of best interest of the child throughout the process, and the availability of 
family-based care options. We have seen several States introduce 
maximum time-limits for immigration detention and enhanced access to 
legal counsel, but there are still challenges in terms of non-penalization of 
refugees for illegal stay and entry, in contravention of the 1951 Refugee 
Convention. In addition, migrants and refugees are often mixed with 
detainees who are suspected or convicted of crimes, and in substandard 
conditions.  

From this work, I also wanted to share three key lessons for further 
discussion and reflection. 

1. First, UNHCR would like to highlight the importance of effective 
screening and referral mechanisms as part of the overall reception of 
refugees and migrants. This is essential for the identification of 
persons in need of international protection, and persons at risk or 
vulnerable. An individualized approach also ensures timely access to 
specialized services.  

                                                      
1 www.unhcr.org/detention.html. 
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2. Secondly, pilot projects on alternatives to detention have been very 
positive. Such alternatives to detention range from registration or 
deposit of documents, designated residence, community release, 
reporting conditions, to care arrangements for unaccompanied and 
separation of children. They speak to States’ legitimate interest for 
security, but also to the long-term humanitarian considerations of 
individuals and communities, as well as cost considerations. 

3. Thirdly, and lastly, legislative change and strategic litigation have 
made significant headway in several States and speaks again to the 
importance of partnerships in this area, with academics, NGOs, 
different government institutions (such as ombudsmen and human 
rights committees), and the judiciary, to name a few. 
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The human right to liberty in the context 
of migration governance: some critical remarks 
on the recent practice in the light 
of the applicable legal framework  

Marcello DI FILIPPO 
Professor of International Law, University of Pisa; Coordinator 
of the Observatory of European Migration Law; Member, IIHL  

1. Introduction 
 
In this contribution1 I will focus on the detention of migrants as a 

possible restriction to the right to the liberty (or personal freedom) of the 
concerned persons. There is sometimes confusion between the restriction to 
freedom of movement within the territory of a single state, internal freedom 
of movement, and, on the contrary, the restriction to personal freedom or 
liberty stricto sensu.  

Freedom of movement inside the State territory is recognized to any 
foreigner legally staying (under the human right treaties) and to refugees (in 
the Geneva Convention). It admits restrictions but it is only partially related 
to our topic. What I want to discuss here is the basic human right to liberty, 
which has more solid foundations if compared to the right to freedom of 
movement within the territory of the State.  

It must be admitted that, as happens with comparative constitutional 
law, international human rights law and international law in general allow 
for restrictions to personal liberty for reasons different from the 
commission of a crime, for instance in case of infringement of certain 
provisions spelled in administrative law, or in case of social dangerousness 
of the individual concerned. Thus, it is not surprising that restrictions to 

                                                      
1 In consideration of the nature of the present contribution, the usual bibliographical 

references are omitted. For some recent studies on the subject, see ex multis C. 
Costello, ‘Human Rights and the Elusive Universal Subject: Immigration Detention 
Under International Human Rights and EU Law’, 19 Indiana Journal of Global Legal 
Studies 257 (2012); A. Nethery, S.J. Silverman (Eds.), Immigration detention: The 
migration of a policy and its human impact, Routledge, Taylor & Francis Group, 
London and New York, 2015; M.J. Guia, R.E. Koulish, V. Mitsilegas (Eds.), 
Immigration detention, risk and human rights: Studies on immigration and crime, 
Springer, Cham, 2016; F. Spitaleri, Il rimpatrio e la detenzione dello straniero tra 
esercizio di prerogative statali e garanzie sovranazionali, G. Giappichelli Editore, 
Torino, 2017.  
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personal freedom can be adopted also for migration purposes. Nevertheless, 
some criteria and limits must be respected. Unfortunately, States do not 
always respect these criteria and limits.  

In section 2, I will provide some selected and illustrative examples of 
international legal provisions dealing with detention of human beings, 
migrants and foreigners included. A basic feature of their content should be 
never forgotten: liberty is the rule, detention is the exception, to be handled 
with care. In section 3, I will propose a focus on the European Union, in 
consideration of its nature of regional lawmaker and policy actor in 
migration issues and because of the worrying trends that we are witnessing, 
where detention seems to be turning into a sort of ordinary device for 
migration control, well beyond the strict limits foreseen in international 
human rights law. In section 4 I will devote some remarks to the role of 
international tribunals and supervisory bodies and to the complimentary 
(and equally relevant) role that may be played by domestic guarantee 
institutions (even outside the judiciary) and by other actors. In Section 5 I 
will try to be a little provocative: even when migratory detention may be 
legally justified, is there any sense in it? Does it produce results or does it 
only produce the violation of human rights of the person even though such 
violation was not intended? Does it even produce a negative effect on the 
community that should be protected at least according to the public 
discourse of State authorities? In my opinion, we should not stop at the 
purely formal aspect. And we should wonder whether sound alternatives to 
detention and removal are possible and if a vision focussed mainly on 
restrictive policies is adequate when confronted with the indications 
contained in the two Global Compacts adopted by the international 
community in late 2018.  

 
 

2. The right to liberty and the requirements to fulfil for possible 
restrictions: freedom must be the rule, detention must remain an 
exception 

 
The right to liberty is recognized to any human being in numerous 

treaties on human rights and is confirmed in the constitutional provisions of 
the vast majority of civilized nations. As a reference yardstick, I will 
employ here the European Convention on Human Rights (ECHR), adopted 
in Rome in 1950, though specifying that other relevant international 



241 

provisions follow a comparable approach2. Article 5 par. 1 ECHR states 
that «Everyone has the right to liberty and security of person» (emphasis 
added). It is perfectly clear that no personal condition bears influence on 
the entitlement to such freedom. Any human being enjoys it, and there is no 
possibility to distinguish between a regular migrant, a citizen, a foreigner 
with undefined migratory status and so on.  

The quoted provision goes on underlining that «No one shall be 
deprived of his liberty save in the following cases and in accordance with a 
procedure prescribed by law». Before recalling the permissible derogation 
grounds, I want to highlight how exceptions are a numerus clausus and 
must remain exceptions, in the meaning that they must be construed 
narrowly in order to avoid that the right to personal freedom is deprived of 
its same essence, as repeatedly underlined by any international court or 
body monitoring the respect of human rights. Moreover, only a legal 
procedure can authorize a public authority to adopt restrictive measures, so 
that any risk of arbitrariness is prevented. 

Amongst the grounds for adopting a restrictive measure, Article 5 
interestingly lists the «the lawful arrest or detention of a person to prevent his 
effecting an unauthorised entry into the country or of a person against whom 
action is being taken with a view to deportation or extradition» (letter f). 
Thus, custodial measures adopted in the context of fight to irregular 
migration or stay may be permitted, provided that they are provided by law, 
adopted according to the proscribed procedure, necessary and proportionate 
with regard to the aim to prevent an unauthorised entry or to carry out the 
removal towards another State. These are just minimal guarantees but are 
extremely important in the light of the trend of many border authorities or 
police forces to treat irregular migrants as second-class persons.  

Article 5 goes further, stating under para. 2 that, «Everyone who is 
arrested shall be informed promptly, in a language which he understands, of 
the reasons for his arrest and of any charge against him». 

Finally, para. 4 states that «Everyone who is deprived of his liberty by 
arrest or detention shall be entitled to take proceedings by which the 
lawfulness of his detention shall be decided speedily by a court and his 
release ordered if the detention is not lawful.»  

This quick reference to international legal standards illustrates how 
challenging this issue is: nowadays a very fundamental right, a core 

                                                      
2 See for instance Article 9 International Covenant on Civil and Political Rights (1966); 

Article 7 American Convention on Human Rights (1969); Article 6 African Charter on 
Human and Peoples’ Rights (1981). 
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heritage of every human being, is put in question by the practice of many 
States and especially the ones of destination of many migrants. 
Unfortunately, on this point, the European Union - as I will try to illustrate 
below, § 3- is not leading the international community to a higher standard 
as it does, for instance, in the protection of the environment.  

In order to appreciate how crucial the recent developments are, suffice it 
to recall that the personal liberty of foreigners has usually been restricted in 
the past mainly during international conflicts (the enemy aliens being 
subjected to internment or summarily expelled), or by authoritarian 
regimes. Instead, what we are witnessing today is that consolidated 
democracies and rich countries (the European ones regrettably staying in 
the forefront) use with a worrying frequency the instrument of detention of 
migrants and do not elaborate a sound legislative framework around this 
choice. On the contrary, they sometimes play with words, preferring to 
avoid terms equivalent to detention and using instead nouns such as 
rétention (in French), trattenimento (in Italian), internamiento (in 
Spanish)3. Whatever term is employed, what must be kept clear in mind is 
that the guarantees for personal liberty do apply. 

Additionally, in the public discourse we are often witnessing debates 
where migrants are treated as a monolithic entity. On the contrary, we must 
distinguish, in order to understand who is caught by the detention apparatus 
set up for migratory purposes. Most of those arriving irregularly are fleeing 
their countries under a serious threat to their safety, with no real chance to 
employ a regular migratory channel. Some of those detained have already 
stayed in the host country and, upon having unsuccessfully tried to get a 
refugee status or other protection status, are ordered to leave; some of them 
have lost their residence permit or other protective status after a period of 
regular residence; some of them, finally, come from the criminal circuit 
proper, because in many countries, after having served a criminal 
punishment a foreigner is automatically expelled from the territory (or 
expulsion is inflicted as an alternative sanction to detention). So many 
kinds of individuals stay or may be caught by the detention circuit of 
migrants. But it does not end here. There can be minors, unaccompanied or 
travelling with some family member, often after a perilous journey; victims 
of torture in transit countries or of human trafficking.  

 

                                                      
3 In a similar vein, see P. Martucci, ‘La detenzione amministrativa dei migranti 

irregolari. Una questione europea fra sicurezza, emergenza e continuità’, in S. Amadeo, F. 
Spitaleri (Eds.), Le garanzie fondamentali dell’immigrato in Europa, G. Giappichelli 
editore, Torino, 2015, p. 325, esp. pp. 330-331. 
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The presence of asylum seekers, of minors and of other vulnerable 
persons adds complexity to complexity, given that the grounds for 
detention and its actual conditions must be matched against (at least) the 
Geneva Convention on Refugees (1951)4 and the UN Convention on the 
Rights of the Child (1989)5. Finally, the conditions of detention in general 
must comply with the international provisions on the prohibition of torture, 
of inhuman and degrading treatments and punishments6. 

                                                      
4 According to the prevalent view, Article 31 (1), on non-penalization for irregular entry, 

might be interpreted as applicable also to administrative detention’s regimes which are not 
formally qualified as penal sanction. In any case, Article 31(2) underlines that the 
Contracting States shall not apply to the movements of refugees (coming directly from a 
territory where their life or freedom was threatened and who enter or are present in their 
territory without authorization) restrictions other than those which are necessary and that 
such restrictions shall only be applied until their status in the country is regularized. On this 
subject, see C. Costello (with Y. Ioffe and T. Büchsel), Article 31 of the 1951 Convention 
Relating to the Status of Refugees, UNHCR Legal and Protection Policy Research Series, 
doc. PPLA/2017/01, July 2017, pp. 32-33 (with further references to legal literature and 
international practice). 

5 In November 2017, two general comments on the rights of migrant children were 
adopted jointly by the UN Committee on the Rights of the Child and the UN Committee on 
the Rights of Migrant Workers: see Joint general comment No. 3 (2017) of the Committee 
on the Protection of the Rights of All Migrant Workers and Members of Their Families and 
No. 22 (2017) of the Committee on the Rights of the Child on the general principles 
regarding the human rights of children in the context of international migration, doc. 
CMW/C/GC/3-CRC/C/GC/22; Joint general comment No. 4 (2017) of the Committee on the 
Protection of the Rights of All Migrant Workers and Members of Their Families and No. 23 
(2017) of the Committee on the Rights of the Child on State obligations regarding the 
human rights of children in the context of international migration in countries of origin, 
transit, destination and return, doc. CMW/C/GC/4-CRC/C/GC/23. 

A peculiar attention to the position of minors and to the need to avoid their detention has 
been given by the Inter-American Court of Human Rights (see Advisory Opinion OC-21/14, 
19 August 2014, § 154), by the Parliamentary Assembly of the Council of Europe (see 
Resolution 2020 (2014) 1, The alternatives to immigration detention of children, 3 October 
2014), and by UN Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment (see Human Rights Council, Report of the Special Rapporteur on 
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Juan E. 
Méndez, 5 March 2015, doc. A/HRC/28/68, § 80). 

6 See for instance, European Committee for the Prevention of Torture and Inhuman or 
Degrading Treatment or Punishment (CPT), Immigration detention, Factsheet, doc. 
CPT/Inf(2017)3, March 2017.  

Amongst the most relevant judgements of the European Court of Human Rights on 
migrants’ detention, see judgement 15 December 2016 (Grand Chamber), Khlaifia and 
Others v Italy, no. 16483/12; judgement 14 February 2017, S.K. v Russia, no. 52722/15; 
judgement 25 January 2018, J.R. and Others v Greece, no. 22696/16; judgement 14 March 
2017, Ilias and Ahmed v. Hungary, no. 47287/15, now pending at the Grand Chamber.  

For a broad overview of relevant ECHR case law, see European Court of Human Rights 
- Press Division, Migrants in detention, Factsheet November 2018, available at 
www.echr.coe.int/Documents/FS_Migrants_detention_ENG.pdf. 
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A constant trend emerges from the formulation of international 
provisions and their interpretation by relevant bodies: liberty is the rule, 
detention is the exception7. 

It is worth quoting some passages of the authoritative judgement issued 
in Khlaifia8 by the Grand Chamber of the European Court of Human 
Rights, where the case-law of the Strasbourg judges is aptly summarized:  

-  Article 5 enshrines a fundamental human right, namely the protection 
of the individual against arbitrary interference by the State with his 
or her right to liberty. Sub-paragraphs (a) to (f) of Article 5 § 1 
contain an exhaustive list of permissible grounds on which persons 
may be deprived of their liberty and no deprivation of liberty will be 
lawful unless it falls within one of those grounds. Moreover, only a 
narrow interpretation of those exceptions is consistent with the aim 
of that provision, namely to ensure that no one is arbitrarily deprived 
of his or her liberty (§ 88); 

-  Article 5 § 1 (f) does not require the detention to be reasonably 
considered necessary, for example to prevent the individual from 
committing an offence or fleeing. However, any deprivation of 
liberty under the second limb of Article 5 § 1 (f) will be justified 
only as long as deportation or extradition proceedings are in 
progress. If such proceedings are not prosecuted with “due diligence” 
or if there is no reasonable perspective of their actual conclusion, the 
detention will cease to be permissible under Article 5 § 1 (f) (§ 90); 

-  Where deprivation of liberty is concerned it is particularly important 
that the general principle of legal certainty be satisfied. It is, therefore, 
essential that the conditions for deprivation of liberty under domestic 

                                                      
7 As for the progressive interpretation adopted in the Inter-American system of human 

rights protection, see Inter-American Commission on Human Rights, Human Rights of 
Migrants, Refugees, Stateless Persons, Victims of Human Trafficking and Internally 
Displaced Persons: Norms and Standards of the Inter-American Human Rights System, doc. 
OEA/Ser.L/V/II.Doc. 46/15, 31 December 2015, pp. 179-191, available at www.oas.org/en/ 
iachr/reports/pdfs/humanmobility.pdf. For space constraints, the following analysis will be 
limited to the standards developed in the context of the Council of Europe and of the 
European Union, although it is certain that the discussion of the trends emerging from the 
Inter-American circle (or possibly even from others, such as the African one) might be 
extremely interesting and promising. 

For several references to the UN Committee on Human Rights’ case law on Article 9 
ICCPR, see inter alia A. Edwards, Back to Basics: The Right to Liberty and Security of Person 
and ‘Alternatives to Detention’ of Refugees, Asylum-Seekers, Stateless Persons and Other 
Migrants, UNHCR Legal and Protection Policy Research Series, doc. PPLA/2011/01.Rev. 1, 
April 2011, pp. 18-28, available at www.refworld.org/docid/4dc935fd2.html. 

8 Judgement 15 December 2016, qtd. 
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law be clearly defined and that the law itself be foreseeable in its 
application, so that it meets the standard of “lawfulness” set by the 
Convention, a standard which requires that all law be sufficiently 
precise to allow the person – if need be, with appropriate advice – to 
foresee, to a degree that is reasonable in the circumstances, the 
consequences which a given action may entail (§ 92); 

-  Paragraph 2 of Article 5 lays down an elementary safeguard: any 
person who has been arrested should know why he is being deprived 
of his liberty. This provision is an integral part of the scheme of 
protection afforded by Article 5: any person who has been arrested 
must be told, in simple, non-technical language that he can 
understand, the essential legal and factual grounds for his deprivation 
of liberty, so as to be able to apply to a court to challenge its 
lawfulness in accordance with paragraph 4 (§ 115); 

-  Article 5 § 4 entitles detained persons to institute proceedings for a 
review of compliance with the procedural and substantive conditions 
which are essential for the “lawfulness”, in Convention terms, of 
their deprivation of liberty. The notion of “lawfulness” under 
paragraph 4 of Article 5 has the same meaning as in paragraph 1, 
such that a detained person is entitled to a review of the “lawfulness” 
of his detention in the light not only of the requirements of domestic 
law but also of the Convention, the general principles embodied 
therein and the aim of the restrictions permitted by Article 5 § 1. 
Article 5 § 4 does not guarantee a right to judicial review of such a 
scope as to empower the court, on all aspects of the case including 
questions of pure expediency, to substitute its own discretion for that 
of the decision-making authority. The review should, however, be 
wide enough to bear on those conditions which are essential for the 
“lawful” detention of a person according to Article 5 § 1. The 
reviewing “court” must not have merely advisory functions but must 
have the competence to “decide” the “lawfulness” of the detention 
and to order release if the detention is unlawful (§ 128); 

-  The forms of judicial review satisfying the requirements of Article 5 
§ 4 may vary from one domain to another, and will depend on the 
type of deprivation of liberty in issue. The existence of the remedy 
must nevertheless be sufficiently certain, not only in theory but also 
in practice, failing which it will lack the requisite accessibility and 
effectiveness (§§ 129-130); 

-  Article 5 § 4 also secures to persons arrested or detained the right to 
have the lawfulness of their detention decided “speedily” by a court 



246 

and to have their release ordered if the detention is not lawful. 
Proceedings concerning issues of deprivation of liberty require 
particular expedition, and any exceptions to the requirement of 
“speedy” review of the lawfulness of a measure of detention call for 
strict interpretation (§ 131). 
 

Against this legal background9, it appears interesting to devote some 
attention to the manner in which a regional lawmaker (namely, the 
European Union) has sought to strike a balance between the individual 
sphere and the public interest in fighting against irregular immigration and 
stay. 
 
 
3. A not-so-exemplary European Union: detention as an “ordinary” 
device for migration control, rather than an exception to a 
fundamental right 

 
Coming to the European Union legal order, it is developing in a way 

that formally tries to respect some of the criteria and limitations that I 
recalled above. It is of paramount importance that Article 6 of the EU 

                                                      
9 In the light of the foregoing, it appears difficult to reconcile with the ECHR the course 

of action adopted by Italian authorities in the ‘Diciotti case’, involving the forced 
permanence of 177 persons for five days on board a ship of the Italian Coast Guard (the 
Diciotti), anchored in one of the docks of the Italian port of Catania after having participated 
in a search and rescue operation coordinated by Italy. According to a specialized panel of 
the Tribunal of Catania, not allowing those persons to disembark and the consequent 
permanence on board for 5 days amounted to an unlawful restriction of personal liberty and 
was carried out upon a direct order coming from the Italian Ministry of Interior, without 
affording the concerned persons any of the procedural guarantees spelled in Article 5 ECHR 
(or in Italian law). Additionally, it is doubtful that the justification for this measure matches 
the requisites of necessity and proportionality. For a detailed account of the facts and the 
prima facie existence of a criminal liability (aggravated kidnapping) for the Ministry of 
Interior, see Tribunale di Catania (Sezione Reati Ministeriali), Relazione del 7 dicembre 
2018, Matteo Salvini, n. 1/18, in Senato della Repubblica, Richiesta di autorizzazione a 
procedere nei confronti del Senatore Matteo Salvini nella sua qualità di Ministro 
dell’Interno pro tempore, doc. IV-bis, n. 1, 23 January 2019, p. 3 ff., available at 
www.senato.it/Web/AutorizzazioniAProcedere.nsf/dfbec5c17bce92adc1257be500450dad/4
c5c5e58bdf39bbac125838c00431f69/$FILE/Doc.%20IV-bis,%20n.%201.pdf. For a brief 
account, see M. Frigo, The Kafkaesque “Diciotti” Case in Italy: Does Keeping 177 People 
on a Boat Amount to an Arbitrary Deprivation of Liberty?, in OpinioJuris, 28 August 2018, 
available at http://opiniojuris.org/2018/08/28/the-kafkaesque-diciotti-case-in-italy-does-keeping 
-177-people-on-a-boat-amount-to-an-arbitrary-deprivation-of-liberty/#comments; M. Savino, 
The Diciotti Affair: beyond the Populist Farce, in Verfassungsblog, 2 September 2018, 
available at https://verfassungsblog.de/the-diciotti-affair-beyond-the-populist-farce. 
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Charter of Fundamental Rights restates the first sentence of Article 5, para. 
1 ECHR10. However, looking at certain details and at everyday practice, the 
European Union and its member States are giving the impression that in 
their eyes detention is becoming the rule while personal liberty of the 
migrants is downgraded to exception. This is really worrying. Examples 
can be drawn by the so-called Return Directive11 that applies to any migrant 
who is subjected to a return or a removal procedure following an expulsion 
order or even a rejection at the border (except where a Member State avails 
himself of a derogatory clause). The Directive is based on some key 
elements: 

-  Overall mandatory purpose of removing the irregular migrant. 
Regularization (or “amnesty”) is not expressly prohibited and keeps 
a possible option for Member States12. However, it must be admitted 
that the leitmotiv of the Directive is the actual implementation of 
return; 

-  To this end, possibility of recourse to the detention, up to 6 months, 
in case of risk of absconding or non-collaboration by the migrant. 
What risk of absconding means is not specified, and implementation 
practice shows that the mere fact of being in an irregular migratory 
status is too often deemed sufficient for national authorities in order 
to adopt detention measures. Moreover, non-collaboration with 
public authorities in the context of a sanction procedure - while being 
an individual right in criminal proceedings owing to the presumption 
of innocence - turns here (migration-law related procedures) into a 
justification for the imposition of a penalty (privation of liberty for a 
prolonged time);  

-  Detention proper should be a last resort measure, to be implemented 
if less coercive measures are not available. However, implementation 
practice does not exploit this possibility in a significant measure (on 
this point, I will come back below, § 5); 

-  Detention may be extended up to additional 12 months if removal 

                                                      
10 See also Article 52 EU Charter. 
11 Directive 2008/115/EC of the European Parliament and of the Council of 16 

December 2008 on common standards and procedures in Member States for returning 
illegally staying third-country nationals, OJ L 348, 24.12.2008, p. 98. 

12 See Article 6(4) of Directive 2008/115, which enables the Member States to grant an 
autonomous residence permit or other authorisation offering a right to stay for 
compassionate, humanitarian or other reasons to a third-country national staying illegally on 
their territory. Similarly, Recital 12 in the Preamble to the Directive states that the Member 
State should provide third-country nationals who are staying illegally but who cannot yet be 
removed with written confirmation of their situation. 



248 

has still not been possible for lack of cooperation by the migrant or 
by his/her country of nationality. It is striking that one additional 
year of detention - a measure that de facto amounts to a penal 
sanction - might be inflicted to the migrant as a consequence of the 
behaviour of another subject (his-her State), in flagrant contradiction 
with the basic principle of individual liability13; 

-  Weak provisions on minors (possibly subjected to detention too) and 
on division between families and other detainees, on time-limits for 
judicial review and for periodical reviews, on access by lawyers, 
NGOs, and independent observers. 

 
A similar impression may be drawn from the Reception Directive14, 

establishing the reception conditions that apply to asylum seekers pending 
the examination of the application lodged by them.  

The rules that are spelled out in the Directive look oriented towards the 
guarantee of asylum seekers’ liberty, but in several aspects they are too 
vague, giving the impression the best from international practice or 
international developments has not been taken15. On the contrary, they 
seem to codify some restrictive views that have been developed by 
European States16.  

Here is a list of some key (and often worrying) points: 
-  Member States shall not hold a person in detention for the sole 

reason that he or she is an applicant. In the same time, when it proves 
necessary and on the basis of an individual assessment of each case, 
Member States may detain an applicant, if other less coercive 
alternative measures cannot be applied effectively; 

 

                                                      
13 Some clarifications on the interpretation of the Return Directive are provided by the 

European Court of Justice: see judgement 5 June 2014, Bashir Mohamed Ali Mahdi, Case 
C‑146/14 PPU, ECLI:EU:C:2014:1320. 

14 Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013 
laying down standards for the reception of applicants for international protection, OJ L 180, 
29.6.2013, p. 96. 

15 On the peculiar sensitiveness of this issue, see for instance Committee of Ministers of 
the Council of Europe, Recommendation (2003)5 on measures of detention of asylum 
seekers, 16 April 2003; United Nations High Commissioner for Refugees (UNHCR), 
Guidelines on the Applicable Criteria and Standards relating to the Detention of Asylum-
Seekers and Alternatives to Detention, 2012, available at www.refworld.org/docid/5034 
89533b8.html. 

16 See, ex multis, ECRE-Asylum Information Database, The detention of asylum seekers 
in Europe: Constructed on shaky ground?, Legal Briefing, June 2017, available at 
www.ecre.org/wp-content/uploads/2017/06/AIDA-Brief_Detention-1.pdf. 
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-  The list of grounds for detention (or for less restrictive measures) is 
rather long and sometime includes vague formulas, coming to be 
more permissive for States if compared to the Return Directive (sic!): 
 Need to determine or verify the identity or nationality of the 

applicant; 
 Need to determine those elements on which the application for 

international protection is based, in particular when there is a risk 
of the applicant absconding; 

 Need to decide, in the context of a procedure, on the applicant’s 
right to enter the territory; 

 When he or she is detained subject to a return procedure; 
 Threat to national security or public order.17 

-  No precise time-limits are spelled out for detention, nor for judicial 
review; 

-  Possibility for minors to be detained is expressly foreseen, although 
with some additional guarantees; 

-  Access to detention facilities is afforded with a ‘strong’ formula to 
UNHCR but in weaker forms to legal advisors, family members, 
NGOs: this could impair effective access to justice for review of 
detention and in general the standard of treatment when detained. 
 

The Dublin III Regulation18 recalls the possibility to put asylum seekers 
in detention, with formulas similar to the ones spelled in the Reception 
Directive and with a general renvoi to its provisions for matters not 
expressly disciplined in the same Regulation. 

To sum up, although the abstract EU rules do not state it clearly, an 
overall evaluation of the legislative framework and of its implementing 
practice gives the clear impression that detention is not deemed as an 
exception (to be handled with much care), being rather a sort of common 
device of the machinery of migration control.  
                                                      

17 For a contribution to the clarification of these two notions in restrictive terms, see 
European Court of Justice (Grand Chamber), judgement 15 February 2016, J.N. v 
Staatssecretaris van Veiligheid en Justitie, Case C‑601/15 PPU, ECLI:EU:C:2016:84. 

It is striking to note that the Return Directive (valid for “normal” foreigners) does not 
include reasons of public order or security among the permissible ground for ordering or 
prolonging a detention measure: on this point, see European Court of Justice (Grand 
Chamber), judgement 30 November 2009, Said Shamilovich Kadzoev (Huchbarov), Case C-
357/09 PPU, ECLI:EU:C:2009:741, § 60 and §§ 69-71. 

18 Regulation (EU) No. 604/2013 of the European Parliament and of the Council of 26 
June 2013 establishing the criteria and mechanisms for determining the Member State 
responsible for examining an application for international protection lodged in one of the 
Member States by a third-country national or a stateless person, OJ 2013 L 180, p. 31. 
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This conclusion is strengthened by the emphasis which accompanied the 
reaction in 2015 to the so called “refugee crisis” and to the terrorist attacks 
in Belgium and France, with the recourse to several measures such as the 
“hotspot approach” (based on a logic of containment and exclusion of 
foreigners in the Southern EU Member States) and the militarization of 
borders19.  

 
 

4. The role of international and domestic tribunals, specialized bodies 
and other actors 

 
Against this background and analogous developments in many 

destination countries (suffice it to think of Australia and US practice) a 
precious “supplementary role” may be exerted by international bodies (be 
them courts proper or specialized supervisory organs) when interpreting 
and clarifying the scope of international legal provisions, which are 
inevitably abstract and sometimes vague. 

In the previous sections many references to various kinds of 
international documents are included, thus witnessing their valuable 
contribution. Additionally, they play a pedagogical role towards State 
authorities and civil society, extremely useful in the current times. So, their 
binding or soft nature is just one aspect to take into account. 

However, one aspect of their action cannot be forgotten: the slowness. 
Exception made for the urgent procedure of the European Court of Justice 
(under the preliminary reference competence) and for the interim measures 
of the European Court of Human Rights (at least, to this author’s 
knowledge), too often international bodies do not have the capacity to 
quickly deliver “justice” in cases of unlawful detention of migrants and 
asylum seekers. International courts and bodies may deal with these 
complicated issues and they certainly give their contribution but, of course, 
they are not on the ground and can very rarely give an immediate or quick 
justice to persons in need of it. 

Like in other fields regulated by international law, there is wide room 
                                                      

19 On this aspect, see J. Pétin, ‘Les hotpsots: una réponse equitable pour une gestion 
efficace de la crise?’, in J. Auvret-Finck, A.S. Millet-Devalle (Eds.), Crise des refugiés, 
crise de l'Union européenne?, Editions A. Pedone, Paris 2017, p. 127, esp. pp. 135-141; R. 
Palladino, ‘Il trattenimento dei migranti all’epoca dell’emergenza: misura eccezionale o 
(quasi) regola?’, in G. Nesi (Ed.), Migrazioni e diritto internazionale: verso il superamento 
dell’emergenza? Atti del XXII Convegno della Società Italiana di Diritto internazionale e di 
Diritto dell’Unione europea (Trento, 8-9 giugno 2017), Editoriale Scientifica, Napoli, 2018, 
p. 181, esp. pp. 197-201. 
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for an enhanced role of the national judiciary, which can benefit not only of 
the jurisprudence of specialized supervisory bodies, but also of other 
material produced by UN bodies (such as, for instance, the UN Working 
Group on Arbitrary Detention, the UN Special Rapporteur on the Rights of 
Migrants, etc.), by regional organisations (African Union, Council of 
Europe, Organization of American States just to name a few), by the ICRC 
and authoritative NGOs, and by academia. 

Moreover, other domestic actors like ombudspersons, national 
commissions on human rights, parliamentary specialized committees, 
courts of auditors may play a significant role in enhancing the 
accountability of executive authorities when dealing with the liberty and 
the dignity of migrants. Last but not least, an informed public opinion, an 
organized civil society and an independent media sector all contribute to 
the actual protection of human rights, migrants’ liberty included.  

 
 

5. The need to (seriously) explore alternatives to detention, to resume 
the debate on regularization measures, and to look beyond the 
pathology of migration governance 

 
The subsequent question is, even admitting that the circuit of detention 

for migrants has been set up and that it respects all the criteria that I 
summarily recalled before, does it have any sense? We have a long 
experience now. In many countries we almost systematically see that 
detention facilities or detention centres for migrants produce degrading 
treatments or sometimes even torture, and migrants can develop health 
problems. There are people who have been detained for quite a long time 
with little explanation about the future, who develop feelings of anxiety, 
frustration or depression. The heterogeneity of the people gathered in these 
centres result in a forced closeness between people who have never in their 
life spoken to a criminal and those who are used to living at the edge of the 
law. This can lead to a sort of indirect approach to the criminal circuit for 
people who were totally alien to it before being confined in such closed 
premises. Moreover, these places can encourage feelings of radicalization 
in some migrants. For vulnerable persons (minors, asylum seekers, victims 
of torture or of trafficking) the above-mentioned risks are even higher, 
given the frequent lack of dedicated services and structures.  

More broadly, many available studies and reports highlight that 
detention does not prevent irregular arrivals or contribute to a significant 
success rate in implementing return decisions, while at the same time it 
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certainly produces the violation of basic human rights and unnecessary 
pain20. Finally, detention of migrants causes high financial costs, in times of 
State’s budget curtailment. 

It is time to seriously explore the alternatives to the detention of migrants. 
They are encouraged by many legal provisions, non-binding guidelines and 
reports issued by different international entities, with a constant eye not only 
to human rights but also to sustainability and practical aspects21. The pity is 
that these options are summarily discarded by many national governments. 
So, we must go back on that. Just to give an idea of what alternative 
measures may mean, here is an indicative list: registration with authorities; 
temporary residence permits; case management or case worker support; 
alternative family-based accommodation; residential accommodation; open 
centres or semi-open centres; regular reporting; designated residence; 
supervision; return counselling; return houses or return centres; bail, bond, 
guarantor or surety; electronic monitoring. Time has come for a renewed 
effort for implementing a more nuanced approach, where detention of foreign 
individuals is not the only option to enforce restrictive migratory policies. 

In addition to that, in my opinion we should also go back on the 
(politically hot) issue of the regularization of migrants, or at least of a part 
of them. The reason is quite simple: as above emphasized, irregular 

                                                      
20 See, ex multis, see A. Edwards, Back to Basics, qtd., pp. 51-89; Refugee Studies 

Centre, Forced Migration Review No. 44 - Detention, alternatives to detention, and 
deportation, September 2013, pp. 1-61, available at www.refworld.org/docid/ 
523bf00b4.html; Ph. De Bruycker (Ed.), Alternatives to Immigration and Asylum Detention 
in The EU. Time For Implementation, Brussels, January 2015, available at https://odysseus-
network.eu/wp-content/uploads/2015/02/FINAL-REPORT-Alternatives-to-detention-in-the-
EU.pdf; International Committee of the Red Cross (ICRC), Policy Paper on Immigration 
Detention, April 2016, reproduced in International Review of the Red Cross (2017) 99 (1), 
p. 359. 

21 See, ex multis, Council of Europe - Steering Committee for Human Rights (CDDH), 
Legal and practical aspects of effective alternatives to detention in the context of migration, 
7 December 2017, available at https://rm.coe.int/legal-and-practical-aspects-of-effective-
alternatives-to-detention-in-/16808f699f; Office of the United Nations High Commissioner 
for Refugees (UNHCR) and Office of the High Commissioner for Human Rights (OHCHR), 
Global Roundtable on Alternatives to Detention of Asylum-Seekers, Refugees, Migrants and 
Stateless Persons - Summary Conclusions, Geneva, 11-12 May 2011, available at 
www.osce.org/odihr/117327; Amnesty International, Irregular migrants and asylum-
seekers: Alternatives to immigration detention, 1 April 2009, POL 33/001/2009, available at 
www.amnesty.org/en/library/info/POL33/001/2009. 

At the EU level, see Fundamental Rights Agency, Alternatives to detention for asylum 
seekers and people in return procedures, October 2015, available at https://fra.europa.eu/ 
en/publication/2015/alternatives-detention-asylum-seekers-and-people-return-procedures 
(here also an useful compilation of relevant international documents, with the related 
hyperlinks). 
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migrants or foreigners do not all have the same relationship with the host 
State and do not all pose a threat (or a serious enough one) to public 
interests. There can be balance-reasoning on this, and distinguishing 
amongst possible beneficiaries of amnesty measures is perfectly 
conceivable. This is nothing new: every host country has adopted in its 
history regularization programs, with different scope and names22. I do not 
mean that we must legalise every irregular migrant arriving into or already 
present on the territory of a State: however, the issue of regularization 
could be a pragmatic and intelligent way to reduce, at least in part, the 
problem and to pave the way for an effective integration process23. 
Moreover, some form of regularization may be the only option practicable 
for the host State, whenever removal is technically impossible, as indirectly 
suggested by the European Court of Justice in Mahdi.24  

Finally, all that we are discussing here is greatly rooted in the bad 
governance of migratory flows. The call for a holistic and balanced 
migration policy might look naïf to many. Nevertheless, it seems that the 
international community as a whole (with the regrettable exception of some 
States) is rightly pointing in that direction, with the adoption in late 2018 of 
the ‘Global Compact for Refugees’ and of the ‘Global Compact for Safe, 
Orderly and Regular Migration’. 

In the short-term, I strongly hope that detention of any human being 
returns to being an exception when States implement their migration 
policies.   

                                                      
22 See ex multis A. Kraler, ‘Fixing, Adjusting, Regulating, Protecting Human Rights - 

The Shifting Uses of Regularisations in the European Union’, 13 European Journal of 
Migration and Law (2011) 3, p. 297. 

23 For instance, Article 6(4) of EU Return Directive enables the Member States to grant 
an autonomous residence permit or other authorisation offering a right to stay for 
compassionate, humanitarian or other reasons to a third-country national staying illegally on 
their territory. Similarly, recital 12 in the preamble to the directive states that the Member 
State should provide third-country nationals who are staying illegally but who cannot yet be 
removed with written confirmation of their situation. 

24 Judgment 5 June 2014, Bashir Mohamed Ali Mahdi, Case C‑146/14 PPU, §§ 86-89. 
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Migration detention of vulnerable migrants: 
particular needs and recent legal developments 

Renate WINTER 
Chair, United Nations Committee on the Rights of the Child 

Thank you very much for giving me the floor and thank you very much, 
Fausto, because, for once, the children have not been forgotten in an 
international context! 

It’s very rare that somebody is invited to speak about children, and as 
you can see in the international documents: either they are not mentioned at 
all or they are mentioned in a little paragraph or in an annex. That is our 
biggest problem.  

I would like to begin by clarifying some things. Firstly, as I said, in 
international documents children are usually not mentioned.  

Secondly, we have refugees, migrants and asylum seekers, three 
different groups with three different sets of rights and duties for them and 
for the member States. Unfortunately, almost all governments have decided 
to put all of them together in one bucket and say: “Ok, these are all 
refugees”. This attitude created a huge problem, especially for children, 
because there are so many, (we have heard by Ms Brass, how many 
refugees we have) and not all of them, once again, are refugees. This 
created a difficult situation, especially in Europe, but not only there. In 
Europe, in Asia, in Australia, people are saying: “Enough, we have enough 
of them”. That would never have happened if we had stuck to real refugees 
(refugees according to the definition of the Convention of Refugees), 
because each and every continent remembers World War I and World War 
II where quite a lot of their own people were refugees. They know that, and 
if the problem had been handled correctly, nobody would have argued 
about their rights and what assistance to give them. The problems that we 
have today would not have arisen. 

Furthermore, we are speaking about wars, different wars, international 
armed conflict (IAC), non-international armed conflict (NIAC), etc., as one 
of the reasons for the increasing number of refugees, migrants and asylum 
seekers. Theoretical discussions might be interesting, but for children, this 
doesn’t matter at all, it matters only that they need assistance, and not 
where that assistance is coming from or why. 
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I would like to discuss the one document that is really important for the 
children, namely, the Convention of the rights of the child. This 
Convention deals with all aspects of rights for children, also for refugee 
children and on top of that, the Convention says that “every child is equal” 
and that means that everything that I said before for the adults, the different 
groups with different rights, does not apply to children. There is one iron 
rule as to the spirit of the Convention: as soon as a child steps onto your 
soil, you are responsible for the child, whoever that child is, wherever that 
child comes from, and on whatever condition that child comes to your 
country. You are responsible in the same way for that child as you are 
responsible for your own children. That is the rule the Convention of the 
rights of the child is based upon, and this Convention has been ratified by 
all member States of the United Nations save one: 196 out of 197. That 
well means that it is a universal document. Taking into consideration that 
this document has the power of law in each and every country that has 
ratified it, it became a universal law, not only a document, and no-one can 
come and say: “I accept this and this issue but I do not accept that one”. It 
is a binding law, and what we have in the Convention, in the Optional 
protocols, and in the General Comments that interpret this Convention is 
binding law.  

Article 22 of the Convention says:  
 
States Parties shall take appropriate measures to ensure that a child who is 
seeking refugee status or who is considered a refugee in accordance with 
applicable international or domestic law and procedures shall, whether 
unaccompanied or accompanied by his or her parents or by any other person, 
receive appropriate protection and humanitarian assistance in the enjoyment of 
applicable rights set forth in the present Convention and in other international 
human rights or humanitarian instruments to which the said States are Parties.  
 
So, the problem of choosing between international human rights or 

international humanitarian law does not exist in this case. They are both 
addressed in the Convention, and both are applicable. We do not have to 
make the differences we have been discussing before, not for children.  

It is also important to think about whether humanitarian law should also 
be applicable to non-State actors because if it were applicable, they would 
then be responsible. I had the possibility to speak with war-lords to try to 
get children out of their grip. Very often when I said, “Ok, why do you not 
use humanitarian law? Why do you not allow children do this or that? Why 
do you not free them? Why do you not hand them over to me?” , the answer 
was obvious: “I would, but make sure that I’m a real partner, that I am 
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recognized”. And we are back to the problem that has been elaborated 
today already, that States would not recognize non-state actors and, 
therefore, children are not going to get the assistance of non-State parties. 
So, maybe we will find the possibility for the children to negotiate with 
them on a humanitarian basis, just because we are dealing with children.  

When I said before, we are immediately responsible if a child crosses 
our borders, there are members States who argue: “Yes, it’s true, this is our 
duty and, therefore, we are not allowing them to cross our borders”. Those 
children are held on no-man’s land, for instance, in airports and member 
States say: “We are not violating anything because this is no-man’s land. 
We are not responsible and nobody else is responsible because it’s no-one’s 
land. So they can stay there forever”. Of course, one cannot interpret that 
case this way because the airport is already in the territory of a given State. 
Even if there are many children in a neutral corridor, the receiving country 
– and the airport is located within the receiving country - is responsible for 
all those kids.  

Other member States, quite a lot of them, have a problem with age 
determination of persons claiming to be children. Children are persons from 
zero to eighteen years of age, and quite a lot of misuse is made in this 
regard. But, if you look into it, you will find out that it is never a child who 
is misusing anything. There is an adult behind the child who makes the 
child misuse the privileges of childhood, it’s almost never the child by him 
or herself. If, for instance, an eight-year old girl, with documentation, 
arrives with a man and invokes the principle of non-refoulement, stating: “I 
have been married to that man in an Islamic ceremony and therefore he is 
my husband now. I have the right to have asylum and I cannot be returned 
and nor can my husband”, you should suspect immediately that this girl has 
been sold by her parents in marriage and instructed by the traffickers on 
what to say, but it doesn’t help you, because the girl needs protection. The 
point is: Can I now invest, and should I maybe see what that girl knows 
about her so-called husband in order to protect the girl, but not have her 
stay together with the husband, as otherwise I cannot even protect the girl 
from being misused by that so-called husband. He might have not only 
used her to come into the country but he might also have misused her 
sexually because he does not care if she is eight or six or twelve or older.  

My subject is migration detention of vulnerable migrants. So, who is 
vulnerable? Which child is vulnerable? We discussed about a mascot and I 
would like you to please think about that mascot when we speak about 
vulnerabilities.  
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Take a girl. First of all it’s not so good to be a girl – it’s better to be a 
boy. Say that girl is from a minority – it’s not so good to be a minority, it is 
better to be from a majority. Let’s say she has disabilities. It is really not 
good to have disabilities, it is better to be “normal”. Plus, she has been 
tortured. It’s certainly not good to have been tortured. And now she is a girl 
refugee.  

Which treaty body would be responsible to monitor such case? Which 
one is going to address member States to deal correctly with such a refugee: 
refugee, girl, minority, disabled and tortured. Five different treaty bodies 
have to get in contact with the Member State to regulate the situation of 
that girl. And please don’t think that I am just inventing cases, these are 
real cases that we have to deal with. So, can I ask you to kindly request 
your governments to allow the treaty bodies to work together in this regard, 
and not to have to address them one by one because then they would not 
listen anymore to all these treaty bodies? It would be indeed very helpful 
for our work.  

We have several articles already in the Convention that show that 
detention is not possible for a child: As already mentioned, detention is 
never in the best interest of a child, absolutely never! (see article 3).  

Article 2 of the Convention forbids discrimination. A child who is in 
detention is discriminated against children not in detention. This is obvious, 
as children having to be detained are stigmatized.  

We have article 6, together with article 19, the right to life and 
development. Traffickers use migrants, traffickers can allow or not allow a 
child to stay alive, depending on the value of this child. So, where is the 
protection against the traffickers? If you have trafficked migrants in a boat, 
and the boat is about to sink because there are too many people on it, who 
do you think is the first one to go over board? It’s always a child, always.  

There is the known practice to traffic migrant children for sexual abuse, 
for hard labour. We have ILO decisions 138 and 182, so can we not use 
them in this regard as well? Can we not use all available international laws 
together as we start to fight for the rights of children? Many of them have 
been ratified by quite a lot of member States! 

We have the right to family life and family reunification. Traffickers tell 
children, as they tell adults, to destroy their passport so that they cannot be 
sent back. If children destroy their passports, we do not know who they are, 
where they come from, where their family is. How are authorities going to 
reunite them with their family, and in which language do they have to 
speak to them? To destroy all the documents able to confirm children`s 
identity is absolutely detrimental and we have to inform them through 



258 

campaigns in so-called “sending” countries that this is really not in their 
best interest.  

Article 37 speaks about deprivation of liberty. I speak about deprivation 
of liberty, and I do not speak about detention and children, as detention has 
a penal connotation. We speak about deprivation of liberty and that means 
all kinds whatever situation children are in, when they are not free to leave. 
It is arrest, it is smuggling, it is detention, it is retention, whatever. In any 
situation where you cannot leave out of your free will, you are deprived of 
liberty. The Convention speaks about the rights of children deprived of 
their liberty, all children, including asylum seekers, migrants and refugee 
children!  

Article 39 mentions recovery and on top of that a new general comment 
– an ex-cathedra interpretation of the Convention and binding law – is 
available. This has not been accepted by several of the lawyers of the 
European Union who declare that General Comments are just soft law, 
merely recommendations, but there is now a decision of the ECHR, 
declaring these comments binding, so finally that should be clear. I would 
like to mention here the joint general comment from two treaty bodies, the 
children’s treaty body and the migrant’s treaty body, on the human rights of 
children in the context of international migration and the States’ obligations 
in this regard. So, we can work with all children under this document 
because, as I said before, according to the Convention: all children have the 
same rights, and this includes migrant children and all others alike. 
Therefore, full consideration of the child’s best interest principle in 
granting or refusing entry to a country has to be taken into consideration. 
Identification is important, repressive border control and surveillance 
measures are not allowed. For children and families to migrate contributes 
to children accepting threatening and extremely dangerous migration 
journeys.  

I, as a judge, have, for instance, to decide on how to deal with the child 
who comes before me and says: “I am now nine years old, I ask for asylum 
and I have the right to ask for a family reunification.” So, if I have such a 
child in front of me, I do know that this idea is probably not the child`s. 
Then I have to evaluate: Family reunification, with a family who has sent 
its child, in their interest, not in the interest of the child, alone, on such a 
terrible journey? Is it really in the best interests of the child to be reunited 
with such a family? Is it in the best interests of a child to be sent back to 
such a family? A lot of difficult decisions… 

There is a need to ensure birth control. If one does not have a document 
on birth control, how can one know how old the child is? It is rather sure 
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for a professional to be able to find out if a child is eight or twelve, but it is 
not so easy to find out, if a child is seventeen or eighteen and there it 
becomes a problem. One has, of course, the possibility to invoke legal 
presumption in the best interest of the child and argue: “That child might be 
still a child”. That is sometimes helpful, but not all member States accept 
this presumption and not always such a presumption can hold, especially 
when misuse seems to be obvious.  

I want to come to an end and announce that next year the 30th 
anniversary of the Convention of the Rights of the Child will take place. 
Thirty years of a universal document with a binding law to protect children, 
migrant children. These children should not have any more problems after 
30 years of the ratification of this international instrument protecting them, 
but they do. There are going to be a lot of celebrations all around the world, 
especially in Geneva where the Committee of the Rights of the Child has 
its seat.  

Celebrations for what?  
We are not to forget, as I have been told, that we are in a century 

interested in economic issues only, and that the most important thing is to 
accept economic rules. The first rule of economy is that something that is 
abundant has no value. More than 50% of the world population are 
children, persons under eighteen. So, they are abundant, aren’t they? 
Therefore, they have no value. Therefore, why should we celebrate them? 
Why should we protect them? They are just abundant, with no value 
whatsoever.  

Do we still have a right to humanity for humans?  
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Abstract 
 

While customary human rights law and the major human rights treaties 
prohibit discrimination based on national origin, many States do 
discriminate, particularly during the detention of asylum seekers. This 
paper examines two separate cases – the detention of asylum seekers of 
certain nationalities in Greece, and the detention of Palestinian refugees in 
Jordan – showing that despite being party to human rights treaties 
prohibiting such acts, States with a large influx of refugees appear to 
regularly detain based on national origin. In order to ensure that asylum-
seekers are protected, there is a role for UN Agencies, NGOs and national 
courts to play. 
 
 
Introduction 
 

According to the UN High Commissioner for Refugees, there are 22.5 
million refugees in the world, out of a total of 65.6 million forcibly 
displaced persons.1 All of these persons have general rights protected under 
customary human rights law, as well as specific rights related to forced 
migration and refugeehood. 

Because of the nature of forced migration, asylum seekers often find 
themselves detained in countries where they seek protection. However, 
there are certain rules governing detention in general and migration-related 

                                                      
1 UNHCR, Figures at a Glance, UNHCR, accessed May 28, 2018, www.unhcr.org/ 

figures-at-a-glance.html. 
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detention in particular, and among those rules there are the fundamental 
principles of equality and non-discrimination in human rights law, which 
will be the focus of this essay. 

Due to the current refugee influxes in Europe and elsewhere, this paper 
seeks to show that illegal policies of discrimination are a reality that many 
asylum seekers face in detention, not simply because of their status as 
asylum seekers, but in particular for reasons of national origin. This is in 
countries that have both signed the 1951 Convention Relating to the Status 
of Refugees (“Refugee Convention”) and relevant human rights treaties, 
and those that have not. This essay will examine and compare specifically 
the official and unofficial policies as applied to asylum seekers and 
refugees of certain nationalities in Greece and Jordan, and suggest 
remedies. 
 
 
Detention in forced migration-related contexts 
 

The issue of detention and deprivation of liberty more generally is 
addressed in the Universal Declaration of Human Rights, where it is stated 
that, “No one shall be subjected to arbitrary arrest, detention or exile”2. 
During armed conflict, common Article 3 of the Geneva Conventions, as 
well as both Additional Protocols I and II, require humane treatment for all 
civilians and persons hors de combat, and this applies to both State and 
non-State actors.  

In particular regarding refugees and migrants, the 1951 Refugee 
Convention provides that refugees should not be detained or penalized 
because they were compelled to enter a country irregularly or without 
proper documentation (Article 31), and they must have the opportunity to 
seek asylum in a fair and effective asylum procedure (Article 16). 
Moreover, the 1990 International Convention on the Protection of the 
Rights of All Migrant Workers and Members of Their Families also 
ensures the right to liberty and security of persons, and provides protections 
against unlawful detention (Article 16). 

Indeed, under the UNHCR’s Guidelines on the Applicable Criteria and 
Standards Relating to the Detention of Asylum Seekers and Alternatives to 
Detention (UNHCR Guidelines on Detention), “detention of asylum 

                                                      
2 Ibid., Article 9. 
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seekers should normally be avoided and be a measure of last resort.”3 
However, it is recognized that States sometimes must detain asylum 
seekers and, thus, the ten guidelines provide the conditions under which 
asylum seekers may be detained and, crucially, the conditions under which 
they may not be detained. These guidelines include, inter alia, the right to 
liberty and security of persons (Guidelines 2), the prohibition of arbitrary 
detention (Guideline 4), and humane conditions of detention (Guideline 8). 
While these guidelines are not binding, they are intended to provide 
guidance for, among other actors, States dealing with refugees and asylum 
seekers. 
 
 
Differentiation vs. discrimination 
 

Of course, detention in these contexts must be consistent with other 
rights, particularly the right of equality and non-discrimination. Indeed, this 
is consistent with other human rights norms. For example, Articles 1 and 2 
of the Universal Declaration of Human Rights affirm that “all human 
beings are born free and equal in dignity and rights,” without distinction of 
“any kind”. The principles of non-discrimination are further reiterated in 
other human rights instruments4, as well as the 1951 Refugee Convention 
(Article 3) and the 1990 International Convention on the Protection of the 
Rights of All Migrant Workers and Members of Their Families (Article 1). 
Yet, certain types of ‘discrimination’ or differentiation are permitted and, 
indeed, necessary. The rules of International Humanitarian Law (IHL) treat 
combatants and non-combatants differently because of their status. Law in 
general differentiates between minors and adults. Certain groups are rightly 
viewed as needing special protection. 

Indeed, in the refugee contexts, certain populations are accepted as 
prima facie refugees due to the fact that their large numbers make 
individual refugee status determination onerous on the State. Temporary 
protection regimes (TPR) for mass influxes of refugees have been used in 
the past and continue to be used. These regimes are generally “based on 

                                                      
3 UNHCR, Guidelines on the Applicable Criteria and Standards Relating to the 

Detention of Asylum-Seekers and Alternatives to Detention, 2012, 6. 
4 International Covenant on Civil and Political Rights 1966 (Article 26), International 

Covenant on Social, Economic and Cultural Rights 1966 (Article 2(3), 3), International 
Convention on the Elimination of All Forms of Racial Discrimination 1965, International 
Convention on the Elimination of All Forms of Discrimination Against Women 1979, and 
others. 
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categories, groups or scenarios, allowing for a flexible and immediate 
response to… [a] crisis.”5 For example, Turkey passed laws specific to 
refugees fleeing Syria due to the war there, stating that, “The citizens of the 
Syrian Arab Republic, stateless persons and refugees who have arrived at 
or crossed our borders coming from Syrian Arab Republic… shall be 
covered under temporary protection.”6 In the United Kingdom, a special 
programme was established in early 2014 in order to provide a route for 
certain vulnerable Syrians to come to the UK. The UK then committed to 
taking in 20,000 Syrians driven from their homes by 2020. These forms of 
differentiation take into account the specific conditions of that particular 
category of persons. 

These types of differentiation notwithstanding, the act of detention 
purely based on national origin is illegal according to international human 
rights law, as well as the relevant treaties for those States that have signed 
them. Indeed, the UNHCR Guidelines explicitly state that detention must 
not be discriminatory (Guideline 5), and lists the prohibited types of 
discrimination,7 which include national origin. However, it appears to be a 
factor in determining who gets detained in different places. 
 
 
Realities on the ground 
 

This section will examine two specific examples – the so-called ‘pilot 
project’ for certain nationalities of asylum seekers in Greece, and 
Palestinian refugees from Syria (PRS) in Jordan – to show that 
discrimination based on national origin is not an exception in migration-
based detention, particularly for asylum seekers. While it is easier to 
challenge in States with a more robust court system, measures can still be 
taken by UN Agencies to protect migrants in States that do not. 
 
Greece 

Particularly, but not exclusively, due to the war in Syria, Europe has 
seen a large influx of refugees. The numbers peaked in 2015 (over 800,000 

                                                      
5 Paragraph 11, UNHCR, Guidelines on Temporary Protection or Stay Arrangements, 

UNHCR Division of International Protection, February 2014. 
6 Turkey: Regulation No. 29153 on Temporary protection (October 2014), Provisional 

Article 1 
7 These include: “race, colour, sex, language, religion, political or other opinion, national 

or social origin, property, birth or other status, such as asylum seeker or refugee status.” 
UNHCR, Guidelines on Detention, 25.  
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arriving on the Greek islands), but significantly decreased due to the EU 
Turkey deal8. While all refugees arriving on the Greek islands are subject to 
a geographical restriction, meaning they cannot leave the island until that 
restriction is lifted, asylum seekers from certain nationalities were being 
detained due to a ‘pilot program’. According to a police circular in June 
2016 describing the program, people from ‘low rate of recognition’ 
nationalities were termed as ‘economic profile’, instead of ‘refugee profile’ 
applicants, and would be subjected to administrative detention9. It was 
initially applied to persons from six nationalities: Pakistan, Bangladesh, 
Egypt, Tunisia, Algeria and Morocco.10 This type of detention creates a 
bias against the asylum seeker and strengthens the presumptions about the 
outcome of asylum application11. 

After the Supreme Administrative Court of Greece declared Turkey a 
safe third country for Syrian asylum seekers, it was then also applied to 
single Syrian men. However, the cases were challenged through the 
Administrative Court of Mytilene, and the Judge ordered the detention to 
be lifted12. It was replaced with the obligation to remain on Lesvos. 
However, the pilot program resumed for those from countries with low 
recognition rates. In March 2017, the list of countries was increased to 2813. 

The pilot program officially ended in January of 201814. However, 
because police officers have the authority to detain under Greek law for 
reasons including, inter alia, the risk of absconding the applicant, national 
security, and that “there are reasonable grounds to believe that the applicant 
                                                      

8 European Commission, EU-Turkey Statement: One Year On, March 17, 2017, 
https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-do/policies/european-agenda- 
migration/background-information/eu_turkey_statement_17032017_en.pdf. 

9 Maya Thomas-Davis, “September Report on Rights Violations and Resistance in 
Lesvos” (Legal Centre Lesbos, September 30, 2017), www.legalcentrelesbos.org/2017/ 
09/30/september-report-on-rights-violations-and-resistance-in-lesvos/. 

10 Saima Hassan, Interview: Asylum Procedure Based on Nationality rather than on 
Merit – the Situation of Pakistani Asylum Applicants under the EU Turkey Deal (European 
Council on Refugees and Exiles, December 8, 2017), www.ecre.org/interview-asylum-
procedure-based-on-nationality-rather-than-on-merit-the-situation-of-pakistani-asylum-
applicants-under-the-eu-turkey-deal/. 

11 Maybritt Jill Alpes, Sevda Tunaboylu, and Ilse Van Liempt, Human Rights Violations 
by Design: EU-Turkey Statement Prioritises Returns from Greece Over Access to Asylum, 
European University Institute, no. 29 (November 2017): 3. 

12 Mary Malafeka, Moria Refugee Camp: Restriction of Movement and Living 
Conditions, April 2018, www.law.ox.ac.uk/research-subject-groups/centre-criminology/ 
centreborder-criminologies/blog/2018/04/moria-refugee. 

13 Greek Council for Refugees, Differential Treatment of Specific Nationalities in 
Detention (Asylum Information Database, n.d.), www.asylumineurope.org/reports/country/ 
greece/detention-asylum-seekers/differential-treatment-specific-nationalities. 

14 Thomas-Davis, September Report on Rights Violations and Resistance in Lesvos. 
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is making the application for international protection merely in order to 
delay or frustrate the enforcement of a return decision”15, police officers 
have some discretion when detaining migrants. Indeed, detention appears to 
be still largely based on nationality, as most of those detained upon arrival 
are from countries where the majority of citizens are denied international 
protection16. Thus, the policy appears to remain de facto intact. 

 
Jordan 

Jordan, due to its proximity to Syria, has also had a large influx of 
refugees from Syria. According to the UNHCR, there were approximately 
657,000 refugees from Syria in Jordan as of January 201817. According to 
the UN Relief and Works Agency (UNRWA), there are over 20,000 PRS in 
Jordan18. Most of these arrived in early 2012, prior to when Jordanian 
authorities began to turn away Palestinian refugees fleeing Syria in 201319. 
Because of this no-entry policy, many PRS are residing illegally in Jordan 
and are extremely vulnerable. They also do not have access to the same 
services as Syrian refugees, as they fall under the mandate of UNRWA and 
not the UNHCR. Due to their precarious situation, some do not present 
themselves to UNRWA for fear of being caught by the authorities. 

This fear is not unfounded; when caught, PRS were initially held in a 
special camp. There were six camps in Jordan: Za’tari camp (the largest 
camp), Azraq camp, Cyber City, King Abdullah Park, Mafraq camp (for 
defectors from the Syrian army), and Emirates Jordan Camp; however, 
three-thirds of refugees live outside the camps. Cyber City was in the 
northern city of Irbid and had been housing PRS as well as some Syrian 
refugees. While Syrians were permitted to leave Cyber City if they were 
sponsored by a Jordanian, this option was not available to PRS; they could 
only leave if they wished to return to Syria20. However, now and again 
informal permission was given to some PRS to visit family members in 
other cities21. This treatment overall amounted to detention and arbitrary 

                                                      
15 Greek Law, L 4376/2016, Article 46(2) 
16 Thomas-Davis, September Report on Rights Violations and Resistance in Lesvos. 
17 UNHCR, Jordan Factsheet, January 2018, https://data2.unhcr.org/en/documents/ 

download/62241. 
18 UNRWA, Palestinian Refugees from Syria in Jordan, UNRWA, accessed April 6, 

2016, www.unrwa.org/prs-jordan. 
19 Human Rights Watch, Not Welcome: Jordan’s Treatment of Palestinians Escaping 

Syria, Human Rights Watch, August 7, 2014. 
20 Human Rights Watch, 18. 
21 Neil Sammonds, ‘A Dog Has More Freedom’ – Palestinians at Cyber City Camp for 

Refugees from Syria, Amnesty International, July 29, 2013, www.amnesty.org/en/latest/ 
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deprivation of liberty. Cyber City has since been closed, and PRS were 
moved to King Abdullah Park in Irbid. Syrian wives are also held with their 
PRS husbands. There are no precise numbers for how many PRS are 
currently held in King Abdullah Park, but estimates range from 300-1000. 
The UN Working Group on Arbitrary Detention considers that arbitrary 
deprivation of liberty includes situations where “asylum seekers, 
immigrants or refugees are subjected to prolonged administrative custody 
without the possibility of administrative or judicial review or remedy”22. 
This is most certainly the case for PRS detained previously in Cyber City, 
and in King Abdullah Park. Moreover, this treatment largely applies to 
PRS, and not Syrians, which violates human rights law. 
 
 
Possible remedies 
 

The most obvious remedy would be to require States to comply with 
their obligations under customary human rights law and the relevant 
treaties. Organizations such as the UNHCR, as well as lawyers, national 
courts and civil society have an important role to play, particularly in States 
that have ratified international human rights treaties. For example, the 
decision to cancel Greece’s pilot program came after much criticism from 
NGOs and challenges by lawyers in the courts. Greece is part of the 
European Union, and thus the European Convention of Human Rights also 
applies, as well as all the major global human rights treaties. This can be 
used to challenge the de facto policies of detaining asylum-seekers from 
low-recognition countries. 

In States like Jordan, which is also party to the International Covenant 
on civil and political rights (CCPR), Committee on the elimination of racial 
discrimination (CERD) and other major human rights treaties, the UNHCR 
as well as UNRWA may attempt to intervene on behalf of refugees singled 
out because of their nationality. The UNHCR may try to prioritize their 
resettlement or transfer to a country that will not detain them, and where 
they can have the same rights as other refugees. Turkey, for example, 

                                                                                                                           
campaigns/2013/07/a-dog-has-more-freedom-palestinians-at-cyber-city-camp-for-refugees-
from-syria/. 

22 Report of the Working Group on Arbitrary Detention, Human Rights Council, 
Sixteenth session. UN Doc. A/HRC/16/47, annex, para. 8 (d). 



267 

officially treats PRS the same as Syrians fleeing from Syria23. National 
resettlement programs may also include PRS detained in neighbouring 
countries of Syria.  
 
 
Conclusion 
 

While all the major global and regional human rights treaties contain 
general clauses prohibiting discrimination based on national origin, and 
while there are specific rules related to the deprivation of liberty based on 
national origin in UN Guidelines and customary human rights law, some 
States experiencing an influx of refugees are detaining asylum seekers 
based on national origin. Asylum seekers in States that have ratified the 
1951 Refugee Convention must be allowed to have their claim individually 
assessed, and not be placed in detention because they come from a ‘low 
recognition’ country, as we have seen occurring in Greece. 

In States that have not ratified the 1951 Convention, such as Jordan, 
there are still obligations owed to migrants under human rights treaties and 
customary international law. Placing PRS in detention solely because they 
are Palestinian may act as a deterrent to PRS attempting to enter into 
Jordan, making them stay in a conflict zone where their lives are at risk. 
Moreover, it makes PRS who managed to enter Jordan more vulnerable, as 
they are less likely to seek help. 

There is a role for the UN, NGOs and national courts in these cases in 
order to ensure that asylum seekers are protected from discrimination in 
their country of refuge, to protect their dignity in the country of refuge, and 
to protect them from feeling forced to return to areas where they are at risk 
of persecution. 
 
  

                                                      
23 Susan Akram et al., Protecting Syrian Refugees: Laws, Policies, and Global 

Responsibility Sharing, Boston University School of Law, 2014, www-syst.bu.edu/law/ 
central/jd/programs/clinics/international-human-rights/documents/FINALFullReport.pdf. 
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Armed forces of a number of countries are frequently deployed in 
international military operations to help restore peace in an armed conflict 
abroad, acting in common either under a mandate from the UN Security 
Council or by invitation from the Government of the conflict State 
(assistance missions), or occasionally in a collective self-defense operation 
led by NATO. 

During such operations, arrest and detention for a shorter or longer 
period of members of independent non-State armed groups taking active 
part in the hostilities is almost impossible to avoid. Regardless of the nature 
of the armed conflict or the mandate under which the international forces 
operate, the problem remains that such persons are neither regular 
combatants nor civilians entitled to protection under the laws of war. Their 
legal status, in particular in NIACs, is unclear and so it has become a 
common practice of the armed forces deployed in the conflict to try and 
avoid, if at all possible, arresting or detaining anyone. Indeed, there is even 
some disagreement as to whether there is a direct legal basis in IHL to 
detain anyone at all.  

For obvious reasons, however, it would appear sensible to try and reach 
international agreement on some minimum rules on the handling of persons 
falling into this middle-category between combatant and civilian status. 
Such rules have been debated for several decades and various proposals 
have been made to this effect, notably by the ICRC, and by a number of 
States and international organizations and NGOs. However, no 
international solution has been reached so far because of different legal and 
strategic concerns and conflicting political interests. 
 
 
General impressions 
 

It is obvious that the problems on the ground related to deprivation of 
liberty are quite complex. The applicable law, moreover, is unclear and 
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insufficient which in turn raises the question of whether at all the problems 
of detention can be solved by legal means. Many scholars seem to hold the 
view that law is just politics in a formal dressing and that the problems 
relating to deprivation of liberty during armed conflict can most efficiently 
be handled in a military-political context with tailored agreements and 
understandings rather than by formal international law. I tend to disagree, 
respectfully; law is much more than just that. There is, notably, a 
constitutional legal and democratic procedure for the making of laws which 
implies that law cannot simply be bargained away. Besides, law is an 
instrument that provides regularity, accuracy, protection and accountability 
in a manner which politics cannot. Moreover, the legal system includes a 
formalized judicial procedural mechanism for ultimately resolving legal 
disputes, namely the Courts, whose judgements are final. In my view, thus, 
the problems relating to deprivation of liberty are best dealt with in a legal 
form – rather than in pragmatic military arrangements. 
 
 
The rationale on detention and rules 
 

To detain or not detain? As I shall try to explain, there are obvious 
strategic, practical, ethical and legal concerns involved in the discussion of 
strengthening the protection of detainees in armed conflicts, and it is indeed 
difficult to find a reasonable balance between them. 

The main reason for detaining non-State actors in armed conflicts is 
normally to prevent them from returning to the battlefield and posing once 
again a security risk to our own or allied forces (self-defense). We may also 
detain such persons in order to deter others from joining and taking part in 
the hostilities for fear of being arrested, or to extract intelligence from the 
detainees, although neither of these reasons seem to carry much benefit 
because of their obvious shortcomings. An additional reason for detaining 
non-State actors is sometimes that we cannot hand them over to the local 
authorities for risk of human rights abuses.  

However, there are indeed good reasons for not detaining foreign 
fighters. In assistance missions, for instance, States often find themselves in 
a situation where they do not have legal authority (jurisdiction) to detain, or 
prosecute for that matter, foreign fighters without permission from the host 
State – and that is rarely given! Another reason for not detaining members 
of armed groups is that it is sometimes very difficult to ascertain their 
identity and thus to determine their status under IHL; mistakes or 
inconsistencies in this regard cause hostile propaganda and capricious 
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arrests are therefore unattractive. The lack of clear procedural rules 
governing detention and the periodical review thereof, in addition to the 
fact that we do not (or rarely) have adequate detention facilities at our 
disposal, may further explain why we avoid detentions. 

Common rules or not? Different from the issue of the legal basis for 
depriving persons of their liberty during armed conflict is the question of 
whether at all we wish to have common international rules on detention. 

According to one view, there is indeed merit in developing common 
rules on detention because it would provide a unified legal regime that all 
or at least most States in international coalitions could immediately adhere 
to, knowing that the other members of the coalition would act similarly, 
consistent with the same rules. Since the existing legal framework is 
unclear, much of the discourse on the matter could be brought to rest if 
States and the relevant international organizations could find agreement at 
least on a set of minimum standard rules. 

‐  Such rules might reduce problems of coordination arising out of the 
fact that while some of the participating States in international mili-
tary operations have enacted their own national rules on detention, 
different from one another, other States do not have any readymade 
rules available at all to their forces regarding detention. 

‐  Detainees captured by the armed forces of one State in a coalition are 
transferred to another member State, typically because the detaining 
State does not itself dispose over detention facilities, or because the 
detainee(s) is/are to be detained in the territory of another State. In 
these cases, such transfers would be greatly facilitated if all involved 
were working on the basis of a common set of rules. 

‐  For States with no available rules on detention, furthermore, it would 
relieve the commanding officer and the Tactical Operational 
Command from first having to determine what to do with the 
detainee(s).  

‐  A set of common rules would reduce the risk of human rights abuses 
against the detained persons, and might boost the morale among own 
troops by knowing that they are directed to act according to in-
ternational standards.  

‐  Finally, communication of a common set of rules on detention to the 
adverse, non-State party (in a language they understand) just might 
serve as an incentive for that party to also treat our captured soldiers 
in a similar fashion, relying on a motive of strategic reciprocity (“if 
we treat their detained warriors humanely, they may treat our 
captured soldiers likewise”). This argument may not draw much 
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support from groups such as ISIL, Al Qaëda and others who take 
pride in decapitating captured “infidels” on live TV. However, this 
entire exercise of standardizing rules on detention is as much about 
wider dissemination of IHL globally to every group or force engaged 
in armed conflict and the argument of reciprocity should therefore 
not be dismissed right away. 

‐  The main argument, on the other hand, against common rules 
governing exterritorial detention of non-State actors in armed 
conflict abroad is that each situation of capture, arrest, surrender or 
seizure is unique and wholly dependent on the concrete 
circumstances of the operation, the purpose of the arrest and the 
nature of the mandate. For this reason, it is simply not possible to 
agree on any formulation that intends to cover all situations of 
detention. 

‐  The commanding argument, thus, is that each State will wish to have 
a free hand in the determination of how to handle each specific case 
individually. This is not only an operationally convenient position 
which leaves the determination of status and conditions to the 
commanding officer’s professional discretion, it is also a solution 
that provides the best level of safety and security for the detaining 
forces because they can take all precautionary measures unbound of 
any common rule which, in the circumstances, may limit their 
freedom of action. 

‐  However, the “free-hand” argument is in some way countered by the 
fact that many States have already provided their forces – before 
deployment – with a set of national rules on detention which, 
obviously, are binding upon those forces and thereby limit their 
freedom of choice. Armed forces, to be sure, never have a 
completely free hand when it comes to deprivation of liberty of 
persons during armed conflicts. 

‐  Yet such national rules would, in most cases, be well rehearsed by 
the soldiers through training, exercises and drills before deployment, 
and such rules are also tailored to meet particular domestic legal 
requirements which common rules may not satisfy. Such national 
rules, therefore, have the advantage of being immediately known, 
understood and practiced by the troops who are going to use them, 
and they comply with domestic laws. 

‐  Besides, national rules can, if need be, be adjusted or amended faster 
and more easily than common rules in order to overcome a legal or 
practical impediment on the ground. 
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If any middle ground is to be found between these opposing views, all 
of which deserve merit, it would have to be – as just pointed out by 
Professor Sivakumaran – in the form of a short set of minimum standards 
founded on basic principles of humanitarian law. Certainly, a single com-
prehensive “one-size-fits-all” convention is neither possible nor necessary 
at this point. 

 
 

The concerns 
 

There are, roughly speaking, four distinct concerns or predicaments that 
come to mind in our reflections about adopting a set of common standard 
operating procedures on detention: 

The first concern is strategic in the sense that there seems to be a lack of 
military support for a set of common rules – and hence an absence of 
political appetite for pressing ahead for such rules. In the balance for States 
between having to observe a set of common international detention rules on 
the one hand, and preserving their national freedom of action on the other, 
the preference is clearly for the latter – even if the actual need for 
preserving national autonomy in detention matters is perhaps exaggerated. 
By comparison, thus, the different national regulations are routinely 
modelled over the same set of basic rules and are, therefore, already 
relatively similar. These, then, might just as well be internationalized. 

The second concern is factual and has to do with appreciation of the fact 
that each individual case of detention is unique and different from the next 
case, for which reason there is an inclination towards allowing for each 
case to be handled on its own particular merits. Yet, for the same reason as 
just mentioned above, the practice is nevertheless that most detention cases 
are managed anyway by comparably similar rules revolving around the 
same few aspects of self-defense, security, interrogation, criminal 
proceedings, discipline, transfers and human rights protection (including 
adequate food, clothes, climate protection, access to religious services, 
exercise and open air, education for kids, separation of men and women, 
etc.). These rules, in other words, could be harmonized and made 
international. 

The third concern is ethical in the sense that any detention involves 
reflections about the respect for our enemies as human beings – no matter 
how cruel and revolting they may appear; it is really about the values 
imbedded in our culture. If we have no human regard for those who fight 
against us and hence no misgivings about how to treat them if captured, 
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then there is no need to worry about drafting common rules on their 
detention; armed rebel groups and non-State fighters do not seem to respect 
us, anyway, so why should we respect them? – I hope that the arrogance, 
denigration and loss of fundamental human values in this line of thinking 
are obvious to all of us, and I strongly suggest that we refuse to allow all 
the Boko Harams, the ISILs, the Daësh or similar groups of this World to 
succeed in preventing us from trying to improve the law for the benefit of 
Mankind. 

The fourth concern is legal because, as it has already been highlighted 
by previous speakers, the existing IHL rules on detention of non-State 
actors are unclear, not only in international armed conflicts but also, and in 
particular, in non-international armed conflicts. As we have pointed out 
several times already, such persons are not combatants and hence not 
entitled to protection as POWs under GCIII, and they have lost their right 
of protection as civilians under GCIV by virtue of their taking an active 
part in the hostilities. What remain available to them are really just the 
minimum standards in common Article 3 of the Geneva Conventions and 
perhaps also the descendant rules in Additional Protocol II (i.e. if the 
detaining State is a party to the Protocol). If we are trying to come up with 
a set of common rules on detention, it would make sense at least to start 
with clearing them up a bit.  
 
 
A closer look at the law 
 

The rules in APII are cautiously modelled over the standards applicable 
to Prisoners of War under GCIII according to which POWs shall enjoy a 
number of privileges during internment in international armed conflicts, 
including the right not to be transferred to a country which does not comply 
with GCIII; the right to be treated humanely; the right not to be subjected to 
physical mutilation, torture, rape or violence or exposed to public curiosity; 
the right to protection against the rigours of war and climate; to enjoy 
respect for their person and honour; to only surrender their surname, first 
names and rank upon capture; not to be held in solitary confinement; to 
have access to fresh air and physical exercise; to receive sufficient clothing, 
food, drinking water and adequate medical care; to exercise their religion 
and attend religious services; to receive payment for their work; to send and 
receive letters; not to be detained with ordinary criminals; to have a fair 
trial if prosecuted and not to be prosecuted for their lawful acts of war; to 
be released by the end of hostilities; and to receive visits by ICRC 
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delegates. Altogether, the Geneva Conventions include more than 170 rules 
regarding deprivation of liberty in armed conflicts. 

Contrary to what seems to be a widely perceived assumption, indeed, 
many of the privileges in GCIII and GCIV are in fact available under APII 
also in non-international armed conflicts (see articles 4-7) – except for the 
right not to be exposed to public curiosity or to be held in solitary 
confinement; to only give their name and rank upon capture; to receive 
payment for their work and to be released by the end of hostilities. 
However, the difference between the two legal regimes rather lies in the 
fact that violations of the rights and privileges under GCIII are made grave 
breaches of the Convention and thus defined as war crimes. APII, in 
contrast, does not include any criminalization of non-compliance with the 
requirements in the Protocol, the provisions of which are merely formulated 
as simple duties of the detaining powers: “Persons deprived of their liberty 
shall be provided with…”. 

There is, as many speakers have already pointed out during this 
roundtable, a distinction to be made between the legal right to deprive 
persons of their liberty on the one hand, and the modalities by which the 
persons are detained on the other. While the first aspect is concerned with 
the legal basis and grounds on which we can lawfully detain someone in an 
armed conflict, the latter has to do with the procedures and conditions 
applicable to internment. 

As to the legal basis and grounds for detention, there seems to be wide 
support for the view that, despite the lack of any clear provision in IHL to 
this effect, armed forces in armed conflict can indeed deprive a person of 
its liberty either for security reasons, as a means of self-defense – or for 
reasons of imperative humanitarian necessity in order to prevent further 
civilian carnage or destruction. In contrast, presumably, this would also 
include a right for armed non-State rebel groups in control of territory to 
detain persons belonging to armed forces of the adverse party in an armed 
conflict, or even to deprive civilians of their liberty in order to protect them, 
but that appears to be disputed. 

The second aspect about the conditions and modalities for detention in 
non-international armed conflict is more complex. In IHL, thus, neither 
common Article 3, nor APII include enforceable procedures or modalities 
which States are legally obliged to introduce in their national legislation. 

However, international organizations such as NATO and the UN have 
adopted detailed rules on detention of non-ISAF personnel and in UN 
Peace Operations, respectively. The Copenhagen process, likewise, 
concluded in 2012 by adopting a document on the “Handling of Detainees 



278 

in International Military Operations”. Most notably, the ICRC has 
produced (in 2011) a comprehensive study on “Strengthening Legal 
Protection for Victims of Armed Conflicts” and in most national 
jurisdictions the armed forces are well equipped with procedures and 
modalities to be followed in cases of detention. In addition, the 
international conventions on human rights, such as the European 
Convention on Human Rights, the UN Convention on torture, etc., also 
include important provisions regarding the handling of persons deprived of 
their liberty. 

At this point, I believe we should focus on the latter aspect regarding 
procedures and modalities because this is the area with the greatest 
challenges in both law and practice. 

 
 

Looking forward 
 

As already mentioned, and for the reasons lined out above, it is highly 
unlikely that States shall ever be able to conclude, within a foreseeable 
time, a comprehensive international and legally binding convention on the 
conditions of deprivation of liberty during non-international armed 
conflicts. Accordingly, we should be looking for a simpler and less 
ambitious instrument to include a collection of the most basic principles to 
which all or most States could agree without having to enter into a formal 
international legal instrument. 

Most of what we need in terms of substance is already there in the 
various documents relating to detention issued by the ICRC, international 
organizations, NGOs and States. The task at hand, therefore, is to trawl 
through these instruments, once again, in order to identify and bring 
together what we believe to be the most important basic rules on detention, 
including definitions of detention, internment, arrest, confinement and other 
relevant concepts, and clarification of certain terms such as “absolute 
necessity”, “imperative security reasons”, etc.  

If States were able to find common ground in their handling of the 
strategic, factual, ethical and legal concerns discussed above, they might 
agree to adopt that set of common basic rules which can be deducted or 
crystallized from the existing instruments. Were this to happen, 
furthermore, there might be a good chance that at least some of the non-
State armed rebel groups would also go along with such standards; after all, 
the purpose of having common rules on detention is to reduce the suffering 
of the detainees and to strengthen the moral ground for the detainers. 
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Depriving persons taking part in the hostilities of their liberty in the 
context of non-international armed conflicts is not going to go away any 
time soon and I believe it is now time to look beyond the immediate 
concerns and move towards an agreement on deprivation of liberty of such 
persons. 
 
 
Conclusion 
 

In conclusion, I would like to seize this opportunity to propose a number 
of rules for further consideration – adding that these are only proposals and 
certainly non-exhaustive, and also that the third part below (on definition of 
the terms) is merely added to meet the plea that simple rules need to be 
precise in order to have effect! 

1. Persons not belonging to the forces of the detaining power can only 
be deprived of their liberty during armed conflict: 
 if the persons or person poses a significant security risk to the 

detaining power’s own forces or allied forces, or to civilians, or to 
the person him-/herself; 

 if it is deemed absolutely necessary for the safety of the detaining 
power or allied forces, or for the safety of the detainee him-
/herself, or for the safety of civilians or civilian objects; 

 if there is otherwise, in a given situation, a duty to act for 
imperative humanitarian reasons; 

 if detention is permissible under the host State agreement, in the 
Rules of Engagement or other legal instruments applicable to the 
operation; and 

 if the person is subject to an international warrant of arrest issued 
by a competent Court. 

2. Detainees should under all circumstances benefit from the following 
privileges: 
 Right to be promptly informed, in a language he or she 

understands, of the reasons for their detention; 
 Registration and medical examination and essential medical care 

as soon as possible upon capture; 
 Right not to be subjected to torture, violence, rape, inhuman or 

degrading treatment; 
 Right to be detained in places away from the hostilities; 
 Right to protection from climatic impact; 
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 Right not to be confined to isolation or solitary cells (except in 
limited periods for disciplinary reasons); 

 Right to have free access to open areas and exercise during day-
time; 

 Right to practise religion and receive spiritual services; 
 Right to receive food and water comparable to what is available 

to the local population; 
 Right to equal conditions of work, including payment, as the local 

population; 
 Right to internment with captured family members, if possible, 

otherwise separation of men from women and children in 
detention facilities; 

 Right for female detainees and children only to be supervised by 
female guardians; 

 Right to send and receive letters, (subject to censoring); 
 Right to visits by family, if possible, and by the ICRC; 
 Right to be released in safety by the end of hostilities or as soon 

as the reasons for internment have ceased to exist; 
 Right not to be transferred to a non-compliant State; 
 Right to safety protection during transfers; 
 Right to periodical reviews of the grounds and conditions of 

detention; 
 Right to be questioned with the assistance of an interpreter and, if 

possible, in the presence of a counselor or another detainee; 
 Right to a fair trial by a lawfully constituted and independent 

Court if prosecuted for any crime relating to the armed conflict, 
including the right to be informed of the charges against him/her, 
to be prosecuted only on the basis of individual criminal liability 
and only for acts that were legally criminal at the time of their 
commission, to seek amnesty for lawful acts of war, be heard in 
person, to be presumed innocent until proven guilty, to bring 
evidence in his or her defense and to cross-examine the 
prosecutor’s witnesses, not to be compelled to incriminate him- or 
herself, to be assisted by an interpreter, and, if possible, by a 
counselor or another detainee; not to be convicted twice for the 
same crime (ne bis in idem), and to have access to judicial appeal 
against decisions and judgements. 

3. For the purpose of these Rules, 
(a) “significant security risk” means… 
(b) “absolutely necessary” means… 
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(c) “detaining power” means… 
(d) “imperative humanitarian reasons” means… 
(e) “detention” means… 
(f) “internment” means… 
(g) “safety” means… 
(h) “security” means… 
(i) “Access to open air” means… 
(j) “family members” means… 
(k) “periodical review” means… 
(l) “transfer” means… 

 
I have stayed away at this point from trying to suggest definitions of 

these terms because this will be a matter for further deliberations. The 
purpose of this presentation was merely to show that it really should not be 
insurmountable to find agreement on basic rules about deprivation of 
liberty, and to remind us all that it is time to move on in a constructive 
process. 
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What makes parties to armed conflicts comply 
with applicable law? The ICRC’s Roots 
of Restraint in War study  

Fiona TERRY 
Head of the Centre for Operational Research and Experience, ICRC 

I feel humble as a non-lawyer amongst such a legal audience, presenting 
a report on how to influence the behaviour of soldiers and fighters to 
comply with international humanitarian law.  

We explored the issue from a social science perspective and focused on 
understanding restraint in war: restraint being observable behaviour 
indicating a deliberate attempt to reduce violence. Instead of studying IHL 
violations and why they occur, a subject on which there has been a lot of 
work, we looked at cases of restraint, unpacking the sources of influence 
over that restraint – the levers controlling when violence was unleashed or 
contained. This approach has introduced a new lens through which to view 
the behaviour of armed actors and is very helpful for our policy work trying 
to curb the worst excesses of armed conflict.  

The Roots of Restraint in War report, which was launched in June this 
year, is an update of the ICRC’s 2004 study, The Roots of Behaviour in War. 
The earlier study looked at individual combatant motivations for violating 
IHL and had important policy implications for the ICRC. Prior to this study, 
the ICRC had mainly focussed on disseminating knowledge of the law, but 
the study clearly showed that knowledge of the law was not enough to ensure 
compliance with it, more needed to be done. The study recommended 
supporting the integration of IHL into the doctrine of armed forces or codes 
of conduct of armed groups, into training mechanisms – training trainers, 
considering the most effective forms of training – and into compliance 
mechanisms, making sure that breaches of IHL would be punished. So the 
ICRC has been following this approach for the last fifteen years. 

When the suggestion came to update the 2004 study, we decided to do 
two things.  

                                                      
 This intervention includes the executive summary and chapter 2 of the ICRC 

publication “The Roots of Restraint in War”, a research study which investigates how the 
behaviour of soldiers and fighters is affected by formal and informal norms, with regard to 
the kind of armed organization they belong to. The publication is available here: 
www.icrc.org/en/publication/roots-restraint-war. 



283 

The first was to look at what impact the ‘integration approach’ had had 
on armed force behaviour. We, in the humanitarian world, are not very 
good at measuring the success or failure of what we do. So one of the main 
objectives of the new study was to get evidence of how the ‘integration 
approach’ worked. Can we find evidence that training actually makes a 
difference to battlefield behaviour?  

The second issue of interest was to explore how the ICRC could 
influence the behaviour of the increasing number of non-state armed groups 
that do not have a centralised, vertical hierarchy allowing for the 
integration of IHL into doctrine, training or compliance mechanisms. More 
armed groups have appeared in the last six years than in the previous sixty 
and many of them, rather than fragmenting from a larger armed group, have 
arisen from neighbourhood associations or groups of friends, particularly in 
the wake of the Arab Spring. Many of these small armed groups consist of 
friends and acquaintances whose group forms alliances with other similar 
groups. From the outside, this alliance might be mistaken for a large armed 
group. But in reality, authority is decentralised – retained within the 
original small group. The study sought to understand how we might exert 
influence on these decentralised groups to respect the norms of IHL.  

We also decided to expand our inquiry to ‘armed groups’ that would not 
be considered as such under IHL. Vigilante and self-defence militias and 
groups of armed cattle-guards – who are embedded in their communities - 
are sometimes responsible for significant amounts of violence in places like 
South Sudan and Nigeria. They lack the organisation structure necessary to 
be considered an armed group under IHL, melting back into their 
communities once an operation is finished. The humanitarian consequences 
of their violence warrants a closer look at sources of influence over their 
behaviour.  

How did we go about the study? We engaged academic experts on 
armed group behaviour and asked them to compare two armed forces or 
groups in four categories of groups based on their organisational structure: 
integrated State armed forces; centralised non-state armed groups; 
decentralised non-state armed groups; and community-embedded armed 
groups. We sought to identify the sources of influence over the 
development of their norms of restraint.  

In the first category we compared the Philippines and Australian armies. 
For the second we looked to Colombia, examining the FARC and the ELN. 
The ELN is not a very centralized non-state armed group but they started 
out as one – so it was very interesting to look at variations between the 
groups and over time.  
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For the decentralised non-state armed groups we looked at Ansar Dine 
and MUJAO, two Islamist groups operating in Mali; and for the 
community-embedded category we looked at the Nuer and Dinka cattle-
guarding groups in South Sudan.  

I can’t go into all the findings now with the limited time we have, but I 
think what might be interesting for you all are our findings on formal and 
informal mechanisms that influence behaviour. Until now, the ICRC has 
focused almost exclusively on formal socialisation mechanisms. By 
‘socialisation’ I mean the way that individuals adopt the norms of a group. It 
is through a process of socialisation. The ICRC has been very active on the 
formal side through emphasising the rules and training in those rules. But we 
are aware that there are also strong informal norms that influence behaviour. 
Investigations of IHL violations on the battlefield and in detention facilities 
often point to the importance of informal norms within the peer group - peer 
group pressure that can undermine formal teaching and formal rules. 

One part of the study tried to unpack the relative importance of formal 
and informal norms on opinions and behaviour. Figure 1 below shows the 
results of a survey undertaken with the Australian Army. I should add here 
that we have data from more than one thousand active combatants from the 
Philippine Army and four hundred from the Australian Army that was 
gathered through fascinating experimental surveys intended to reduce bias 
associated with the ICRC asking questions on IHL. The survey questions 
had few right or wrong answers, instead pitching dilemmas in choices 
between, for instance, force protection and civilian protection. Soldiers of 
different ranks were asked to what extent they agreed or disagreed with 
certain statements.  
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This graph shows results from part of the survey comparing informal 
and formal influences on opinions. There were four different survey forms 
and each of them contained slightly different information. This question 
asked the survey participant to advise his or her commanding officer on 
whether an operation should go ahead to take out a high-value bomb maker 
in a populated residential area of a town. In the control survey, seen on the 
left, no more information was given and, as you can see, there was solid 
agreement from both officers and other ranks that the operation should 
procede, despite the risk of casualties among residents.  

For the second survey, a further piece of information was given: that the 
military legal officer suggested that this action would violate IHL. So, here we 
see a clear drop in agreement to the mission - but unfortunately for all the 
military lawyers among you - only to the level of ambivalence. It did not tilt 
opinions significantly into disagreeing with the mission, which is of concern 
and perhaps worth unpacking in itself. The third version of the survey did not 
mention IHL but instead said that ‘50% of your peer group believe that this 
action would be unethical’. And as you can see there is a similar rate of drop 
off but also to the level of ambivalence. The fourth version of the survey 
combined both additional pieces of information – the legal officer said it would 
violate IHL, and the peer group thinks it is unethical – and here you see the 
strongest change of heart but particularly among the officers.  

This indicates to us that we have only been tackling half the equation by 
focusing exclusively on formal socialisation. Perhaps it is time for the ICRC to 
look into informal norms in the peer group and start to analyse, for example, 
the words to marching songs, or some of the hazing practices and rituals that 
go on in armed forces and groups. Of course, some informal norms are good, 
such as the unspoken rule that ‘we never leave a man behind’. That’s an 
informal norm. But some others, I think, could be undermining the teachings of 
IHL. So, we, at the ICRC, are going to look further into this.  

It was interesting to look at how norms are socialised in other groups - how 
rules were made on the ground. Our case study on Ansar Dine and MUJAO in 
two different places in Mali looked at the difference between these groups 
from when they were trying to take over the town, from when they were 
actually governing the town. We sought to understand how their norms and 
rules changed. It was very interesting to see the relationships with the 
population and how many of these rules were actually negotiable between the 
armed group and the population. Something else I found very surprising was 
that often the population was calling in the armed group. When I say the 
population, in the case of Mali, it was often people with business interests who 
wanted to keep their trafficking routes open, or wanted to secure their business 
interests, and felt that the Islamists had the best muscle to do so. But 
nevertheless, the rules were open to debate within the community it was 
sometimes the community asking for the toughest measures, such as chopping 
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the hands off thieves. So, for the ICRC, it was a good wakeup call. We should 
not be naïve about the role of communities, considering them only as innocent 
and under-estimating the influence they might wield over the behaviour of 
different armed groups. Perhaps we need to look at that a little more.  

It was also very interesting to see that both MUJAO and Ansar Dine 
pledged allegiance to Al-Qaida, and yet their patterns of violence were very 
different. One group engaged in forced marriage and sexual slavery, the 
other didn’t. One engaged in summary execution, corporal punishment, etc. 
and the other didn’t. The other thing that really struck us was that it was not 
Al-Qaida imposing rules from the top and these local groups were obeying 
them. It was very much a two-way exchange process.  

What we need to do now is aim for a deeper understanding of 
possibilities to influence this process, which is already underway in some 
areas. Some of our ICRC colleagues are engaging with local influencers 
such as Imams, to try to understand the power and where it lies. But the fact 
that it changes rapidly and over time makes this very difficult.  

Finally, one of the main overall findings from the study is that the law 
sets the standards of behaviour, and it’s very important that we keep talking 
about the law. But we need to go beyond an exclusive focus on the law and 
find the local traditions and the local religious texts that reflect the values 
underpinning IHL. We need to gain traction for the laws of war through 
talking about these things.  

I will offer you an example of what I mean from South Sudan. In South 
Sudan wrestling is an important rite of passage with the Nuer, the Dinka 
and the Murle - it is a very popular sport. So, whilst conducting a first aid 
session for young men – those from the cattle camps responsible for quite a 
lot of violence - they like receiving first aid training as it’s in their interests 
to be able to save their friends if injured – the ICRC staff member gets the 
guys to talk about wrestling. Questions are asked about the rules. So, the 
fighters explain the rules very proudly and then the ICRC delegate acts a 
little stupid and says “I am not sure I completely understand your rules. 
Does that mean that you can challenge that woman over there sitting 
beneath the tree to a wrestling match?” Of course, the fighter laughs his 
head off thinking how stupid the foreigner is and answers: “Of course you 
can’t. She is weak, she is no match for me.” The delegate goes on to ask: 
“Well, what about that child sitting over there?” The reaction of the 
wrestler is the same: “Of course you can’t”. Engaging in this way opens a 
wonderful space to say: “Well it’s the same when you are fighting. You 
must not attack the women, you must not attack the children because they 
are no match for you, it is not an honourable thing to do.”  

We have a lot more work to do to find traction with the norms of IHL in 
this way. It’s already going on but it’s going to get additional impetus on 
the basis of the findings of the Roots of Restraint in War study. 
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Strengthening specific knowledge of 
and compliance with applicable international 
law by armed forces: which role for training?  

Grant DAVIES 
Lt. Colonel, Army Legal Branch Operational Support, UK Army 

I begin with the caveat that whilst I appear here as a representative of 
the British Army, any views expressed here are my own and not necessarily 
those of the British Army, the Ministry of Defence or the UK Government.  

I would like to start with one of my favourite quotes, from a man of 
great courage and character, Lord Moran (awarded the Military Cross in 
World War 1 as medical officer during the battle of the Somme in 1916) 
and author of the seminal book “Anatomy of Courage” (1945): 

 
Character, as Aristotle taught, is a habit, the daily choice of right and wrong; it 
is a moral quality which grows to maturity in peace and is not suddenly 
developed on the outbreak of war. For war, in spite of what we have heard to 
the contrary, has no power to transform, it merely exaggerates the good and evil 
that are in us, till it is plain for all to read; it cannot change; it exposes. (Lord 
Moran, The Anatomy of Courage, 1945) 
 
Whilst Lord Moran was talking of courage and morality the clear 

lessons with regard to training can be seen. “Moral courage”, the choice to 
do the difficult, but morally right thing in extreme circumstances is 
something which must be habitually practiced and tested in peace, in 
preparation for war. As Lord Moran says, war cannot change, it exposes 
flaws. The tricky question of “how” such character is trained remains the 
Gordian knot for military lawyers and trainers of armed forces world-wide. 
More of that later! 

Within the very limited time of 15 minutes and the scope of the paper I 
hope to address the very pertinent question of “what is the role (for) 
training in ensuring compliance?” I do not profess to have the complete 
answer but I hope to stimulate some debate and offer a few views of my 
own.  

This issue seems axiomatic, a statement of the obvious, “of course, there 
is a role for training in the compliance of IHL and Human Rights (as they 
are often in play concurrently)”. Indeed, the obligation for states to 
disseminate the Conventions and integrate IHL study into programmes of 
military instruction is rooted in the earliest Conventions and are well 
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known, and survives today in the 1949 Conventions and additional 
Protocols (where ratified).1 The Protocol, of course, requires a ‘train the 
trainer’ (“T3”) model, and requires specifically qualified personnel to 
facilitate the application of the Conventions (Art. 6(1). Moreover, Art. 82 
famously specifies the role of legal advisors, and Art. 87 specifies the 
obligation of commanders to ensure that personnel under their command 
are aware of the obligations under IHL. Other references to training are 
found in other treaties and indeed the ICRC customary study reflects the 
general nature of IHL training (in NIAC and IAC) in Customary Rule 142.2 

These rules dictate what, not how this is to be achieved, that being 
delegated to national entities, and “suited to national circumstances”3. As I 
am sure you will agree, dissemination and instruction on the laws of war is 
insufficient – the wording should read “effective instruction and 
dissemination.  

Speaking with a mere 20-year military experience of being trained and 
as a trainer in IHL – I contend that training is of course an essential element 
of compliance (if soldiers don’t know the law how can they comply with 
it?). However, it is far from the panacea to ensure compliance alone. I 
would argue that other factors such as effective informed leadership, 
deterrence and enforcement also have large roles to play in ensuring as far 
as possible the compliance of armed forces with the rules of war. In my 
experience, and in agreement with studies, a lawful command culture is 
much more effective than, say, hours of sanctimonious PowerPoint 
presentations. That is not to demean or underplay the role of formal training 
– far from it – rather, such training should be in conjunction with other 
developmental areas such as legally grounded leadership4, in combination 
with properly resourced campaigns, effective oversight (another limb of 
leadership), together with rigorous, well publicized enforcement and 
punishment of transgressors. What we know as collective training 
(exercises, etc) should routinely be conducted with legal advisors and 

                                                      
1 GC I, Art. 47; GC II, Art. 48; GC III, Art. 127; GC IV, Art. 144. 
2 Of note, my state, the UK, has criticized the use of Military Manuals as state practice 

as too simplistic. Ibid, p. 801; David Turns, “Implementation and Compliance”, Elizabeth 
Wilmshurst and Susan Breau (eds), Perspectives on the ICRC Study on Customary 
International Humanitarian Law, Cambridge University Press, Cambridge, 2007, p. 362.  

3 Diplomatic Conference of Geneva of 1947-1977, Resolution 21, Dissemination of 
Knowledge of International Humanitarian Law Applicable in Armed Conflicts, para. 2(a). 

4 In the UK, the Army Legal Services Operational Law Branch has championed and 
taught ‘responsible command’ in addition to the well-known legal doctrine of ‘command 
responsibility’. This is based more on a sense of legal, but also moral and ethical obligations 
to adhere to the law, but enhancing a command culture that respects such values.  
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issues embedded in them – a view reflected in the ICRCs “Integrating the 
law” initiative of 2007 and an issue I have personally pursued in the last 
two years overseeing such training in exercises up to Corp level. In 
disagreement with the otherwise sterling work of the UK’s Lloyd Roberts5, 
however, in 2018 I can report that in the UK, legal involvement in training 
is now seen by many in the chain of command as “vital ground”. Having 
very recently reviewed the content of the UK’s Mandatory Annual Training 
Tests (MATTs) I can report that the content and importance of the IHL 
module remains very much intact - the lessons of Baha Musa have been 
hard learned.  

That training alone is insufficient to ensure compliance has been 
reflected in other studies far more detailed and empirical than my own – for 
that I would commend to you the submission by Elizabeth Stubbins Bates 
in the ICRC review of 20156, which inter alia draws on the conclusions of 
Françoise Hampson7 and the latter work of Marco Sassòli later in 2007. 
Whilst I do not point to any empirical study of my own, my views are not 
formed in a vacuum either. The British Army has certainly seen its fair 
share of challenges in the last twenty years of my service. Whilst the vast 
majority of soldiers have acted within the law, and under the most testing 
of circumstances, there have been notable and highly publicized instances 
where they have not. The two cases of resonance are the killing of Baha 
Mousa in 2004, and the conviction of Royal Marine Sgt Blackman for the 
homicide of an hors de combat insurgent in Afghanistan in 2011.  

Could better training have prevented these examples of non-
compliance? Whilst I am unable to definitively answer that question, I do 
know that the training received by UK soldiers prior to the invasion of Iraq 
in 2003, was not as sophisticated or thorough as it was in 2011 – yet – 
despite receiving concentrated IHL training prior to deployment and in-
theatre legal briefs – Sgt Blackman unlawfully shot dead a detainee on the 
battlefield,8 contrary to all the instruction aforementioned. Of course, this is 

                                                      
5 David Lloyd Roberts, “Teaching the Law of Armed Conflict to Armed Forces: 

Personal Reflections”, in Anthony M. Helm (ed.), International Law Studies, Vol. 82, Naval 
War College, Newport, Rhode Island, 2006, pp. 121-134 

6 International Review of the Red Cross, (2014) Vol.96 (Generating respect for the law 
“Towards effective training in IHL”, pp. 795-816. 

7 Françoise Hampson “Fighting by the rules: Instructing the Armed Forces in 
Humanitarian Law” International Review of the Red Cross, Vol. 29, No. 269, 1989, pp. 111-
124. 

8 Initially convicted of murder, this was later commuted to manslaughter on appeal by 
virtue of ‘diminished responsibility’, namely Post traumatic Stress Disorder (OTSD) at the 
time of the offence. 
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but one case, and does not form the basis of a full empirical study (such as 
the informative but now aging 2004 “Roots of Behaviour in War” study9) 
but it does seem to bear out, at the most basic level, the view that IHL 
training is vitally important but insufficient on its own to ensure 
compliance with the law.  

We have heard during this round table from many speakers far more 
authoritative than I on the subject of (non-)compliance, but the post-facto 
inquiries into both the Baha Mousa and Blackman cases point to several 
factors which make such behavior more likely; such as moral 
disengagement and many other elements which can and continue to 
override even the best training – and I would argue that the training 
received by the UK forces prior to Afghanistan in 2011 (albeit with a due 
sense of patriotic and personal bias!) was amongst the best available. 
Training was mentioned in recommendations of both but many other 
factors were also present in both cases. The 2004 “Roots of Behaviour” 
study showed many transgressors were well aware of their legal obligations 
but transgressed nonetheless. The study’s conclusion regarding two 
dimensions of moral disengagement appears to be well borne out: namely 
that IHL deviance occurs where 1) the justification of violations exists 
within the fighter’s own group and 2) the enemy is dehumanized. Both of 
these factors were present in the two UK cases previously mentioned – the 
“6-million-dollar question” is how do you train such behavior out of people 
(if at all)? 

It is in resolving the inherent dissonance between core military training 
(de-sensitization to violence, overcoming the reluctance to kill, loyalty to 
peers and commanders) with the principles of IHL (humanity, distinction, 
necessity and proportionality) where the holy grail of compliance can be 
found. I am in complete agreement with Elizabeth Stubbins Bates and Dr. 
Terry that the solution is multi-disciplinary. That is to say, it is not entirely 
a legal issue – more law is not necessarily the answer – but the answer lies, 
in part, with training yes, but effective training based on pedagogical, 
psychological and sociological principles taking into account the extreme 
physical, social and psychological pressures faced by individuals and 
groups in warfare. When these disciplines are fused perhaps we can better 
understand and ensure as far as possible that our leaders and soldiers are 

                                                      
9 Muñoz-Rojas, Daniel and Frésard, Jean-Jacques, “The Roots of Behaviour in War: 

Understanding and Preventing IHL Violations”, International Review of the Red Cross, Vol. 
86, No. 853, 2004, pp. 189-206. Sassòli, Marco, “The Implementation of International 
Humanitarian Law: Current and Inherent Challenges”, Yearbook of International 
Humanitarian Law, Vol. 10, 2007, pp. 45-73. 
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mentally equipped to carry out their unenviable duty without placing 
themselves in moral and legal peril. 

Of course, this is no easy task and further research to fuse these 
disciplines to perhaps produce more effective training is required. In my 
view, how we train is as important as what and who we train. Some 
studies were carried out previously and it is beyond the remit of this paper 
to paraphrase them all,10 and many tips exist as to best practice. If I may 
be self-indulgent for a moment, and speaking purely as a 
practitioner/instructor, my own personal ‘burnt offerings’ of top tips in 
terms of cultural training advice would be: 

1) Get the law right and keep it current (the UK failed to do this prior to 
Iraq in 2003 most notably by failing to effectively outlaw the 
prohibited 5 techniques banned in the UK since the early 1970s); 

2) As David Lloyd-Roberts rightly states, trainers must be experienced 
in operations, credible and above all, believe in their subject; 

3) Know your audience, think “What do they need to know” not “how 
much of what I know can I tell them in 45 minutes”; 

4) Remember Benjamin Franklin (and Françoise Hampson!11) when he 
says: “Tell me and I forget, teach me and I may remember, involve 
me and I learn”. Practical exercises always work better than didactic 
teaching at all levels (but the issue of how to simulate battlefield 
stress and IHL compliance realistically evades. PowerPoint/chalk 
boards are seldom the best vehicle to teach IHL to soldiers; 

5) Command culture is critical. Peer group pressure on the battlefield is 
an extremely powerful component of compliance and deviance – “a 
fish rots from the head down”  

6) Moral behaviour is a habit (see Lord Moran above), and it can be 
reinforced by training but more importantly the behaviour of leaders 
and peers in peacetime is critical, not just in conflict; 

7) For soldiers “Keep It Simple Stupid”, still applies. Soldiers are not 
stupid, but they are not (all!) rocket scientists, therefore, tailor your 
instruction appropriately; 

8) Use practical examples, every time. Soldiers love a story. If you 
don’t have experience, “borrow it” or “steal” it from somebody else 
or study historical examples;  

                                                      
10 A good synopsis is found in Stubbins, Ibid, pp. 803-809. 
11 Ibid, pp.173-174. 



301 

9) Legal training should be a golden thread through initial recruit 
training to General Staff courses. The combined actions of soldiers 
and attitudes of officers which help achieve compliance, and finally: 

10) Empathy, empathy, empathy. 
  

In summary, there is and always will be a role for training to ensure the 
fullest compliance with IHL as possible but in my submission training is 
but “one head of the hydra”, that is, non-compliance. A comprehensive and 
cross disciplinary study of non-compliance training successes as well as 
failures should be properly conducted and best practice shared. The ICRC 
Strengthening Compliance Initiative is perhaps a decent start – but it is not 
without its criticisms. Such an initiative, however, can only enhance the 
noble aim of spreading the law of war and strengthening its central aims, 
and is deserving of support. On a tactical level, how IHL is taught is 
perhaps as important as the teaching of the rules themselves (when we can 
agree on them!), and humanity can only profit by states sharing the best 
ways of doing this. 

In closing, I started with a quote by someone far more eloquent than I 
am, and I would like to end with one, this time by the Greek poet 
Archilochus: 

«We don’t rise to the level of our expectations, we fall to the level of 
our training». 
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Closing remarks  

Helen DURHAM 
Director of International Law and Policy, 
International Committee of the Red Cross 

Thank you Professor Pocar.  
Ladies and gentlemen and dear friends, we come again to the end of the 

three days of our annual Round Table and as is the way I can generally say 
that we have all had very valuable discussions with experts and speakers on 
the panel. But I also think, and I was reflecting on this, that some of the 
Spirit of Sanremo, mentioned at the start, is also about the chance to 
discuss informally, even in the taxi or on the ride from Nice to Sanremo on 
the first night, in the company of a diplomat or a member of MSF. We, in 
fact, discussed a range of issues even before Sanremo started. You don’t 
always get that chance to have such interaction that can only make us all 
stronger in what we are aiming to do.  

I will not summarize these rich discussions because it is not possible, 
but I just want to highlight a few points that may be of interest. 

 We obviously started with a very rich and thoughtful address by Steven 
Hill from NATO and he left us with three specific challenges. The first 
being how to ensure interoperability in a reality in which States are not 
bound by one similar set of obligations when detaining in NIAC. The 
second he raised was the question of how to conduct detainee transfers in 
accordance with the law. And the third he flagged was the need for States 
to decide early whether a person will be detained on criminal charges or for 
security reasons, which often as we know, require different procedures.  

Then panel one, as you remember, really provided us with a reality 
focus and overview of the humanitarian and legal challenges that detention 
entails. We heard about the effects that detention have on individuals, and I 
think many of the speakers throughout the program in the last three days 
have woven what I would call the human agency into the discussion. 
Perhaps those who are detained are the lucky ones because those who are 
unable to be detained are not here to raise their voice or don’t get exposure 
to groups like the ICRC and can’t raise their voice.  

We heard about the realities from my colleague in the field of what 
ICRC experiences, the challenges that face States conducting detention 
operations, especially among the interface between Human rights and IHL. 
So that was the first panel.  
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The second panel I think was a real highlight because we had a genuine 
debate. So often, I go to conferences and many people tend to argue around 
the edges but in that debate we heard a lively engagement with two very 
different views in relation to whether or not IHL provides a legal basis for 
internment. And we’ve been able to reflect about the impact of that debate. 
As a neutral organisation I cannot articulate who won, but I do think that is 
was great to have these arguments impact on both side, so we can each 
understand where they come from. I would encourage going forward as we 
need to hear and have clear debates.  

The next we saw were three very engaging presentations on the grounds 
and procedures for detention, not only looking at the legal framework but 
how the framework is applied in practice and the challenges that arose 
notably during recent detention operations in Niger and during IDP 
screenings.  

We then heard about the challenges ensuring humane treatment and 
humane conditions of detention, and we heard from the Colombian armed 
forces with their experience on the measures they take. We heard about the 
new Danish military manual and we did a bit of a deep dive into the 
humanitarian challenges that arise through over-crowding.  

Then we turned to detention challenges when we have multilateral and 
multinational operations, and a key theme of that panel was related to the 
issue of detainee transfers. We heard about France’s experience, how the 
ICRC sees the matter and how the UN peacekeeping forces manage this.  

We then turned to detention by non-State armed groups, a very engaging 
discussion again, and we saw what is really stark and what was repeated in 
the last session: the diversity of armed groups and the different challenges 
where we find different applicable fields of international law.  

Finally, during the last panel yesterday we left the conflict realm and we 
looked at the issue of migration-related detention and had a very interesting 
discussion on that. May I say it was a great delight to see a young lawyer 
present, and I know myself twenty years ago when I was a young lawyer, 
it’s easy to speak fast and it’s taken me very many years to slow down. But 
I think, we as a group in Sanremo, we need to make sure that we support 
and engage the next generation of lawyers and I think having an 
opportunity for a young lawyer to present her very intelligent and important 
legal case against discrimination is critical. I do hope in the future that we 
start seeing even more young lawyers and scholars join our community. We 
must look to the future as well as engage in the debates today.  

And finally, I don’t need to say much on the last panel. It was 
interesting to look at the real focus on training: the way we need to think 
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about how we train, the theories and methodologies behind training. The 
importance was articulated by the professor in making sure that things are 
clear and simple. The fact that we’ve got, I would say, a banquet of law out 
there, we need to make sure we put them in the right places.  

So that, ladies and gentleman, was a very brief summary of the 
discussions.  

I would like once again to stress the thanks of the ICRC to our partners 
in this event. I would particularly like to mention Tilman Rodenhäuser, my 
colleague here who has worked extremely hard in pulling things together.  

Thank you Professor Pocar once again.  
I look forward to seeing you all again next year and safe travels to those 

returning home.  
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Closing words 

Fausto POCAR 
President, International Institute of Humanitarian Law  

When we launched the Round Table some came to me and said: “Well, 
this topic is too limited to be discussed in a full Round Table” but when I 
see the series of subjects we discussed in detail that is clearly not the case. 
We could, in fact, continue discussing certain issues for a long time as they 
need more attention.  

Although we have gone through legal issues, practical issues, 
compliance issues, training issues and have tried to tackle all subjects even 
in the last panel, a question was raised by the moderator that might have 
required further attention especially when we have to find rules and discuss 
the role of the jurisprudence. We didn’t say enough on that and there is 
jurisprudence after all where full studies could be done. This jurisprudence 
is not unknown to those who deal with these matters, in particular, the 
ICRC but systematically using it might be useful in certain cases.  

I will not repeat anything on the subject. I would just like to thank all 
the people who participated and cooperated in this event, but first, let me 
thank you, Helen, and all the ICRC for your partnership. I think, once 
more, this partnership has been very fruitful and our deliberations have had 
a good result.  

All the speakers and moderators have been really outstanding, resulting 
in very efficient panels where the time limit was respected. So, all of them 
deserve our gratitude for having conducted and participated in the debate.  

Of course, all the questions raised from the floor have been very 
interesting and important. I am sure that the time given was not enough to 
raise all the questions but it’s better to have a seminar in which there is still 
something to discuss than to conclude a seminar saying: “well, there are no 
more questions”. It is better to have the opportunity to continue the debate.  

Let me express my gratitude to the interpreters who have given an 
important contribution to our debate, allowing participants to use their own 
language rather than a foreign language so they could express themselves 
better and make their point more clearly. 

Let me also thank all the people of the Institute who have worked on 
this event and all those who have cooperated with the Institute, at all levels, 
to make this event a memorable one once more.  
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Acronyms 
 
ANDDH Association Nigérienne de Défense des Droits de 

l’Homme 

AP Additional Protocol to the Geneva Conventions 

AQMI Al-Qaïda au Maghreb Islamique  

BDM Blue Democratic Militia 

BH Boko Haram 

CA Court of Appeals 

CA3 Common Article 3 

CANI Conflits Armés Non Internationaux 

CAT Convention against Torture and other Cruel, Inhuman or 
Degrading Treatment or Punishment  

CCPR International Covenant on Civil and Political Rights 

CDDH Steering Committee for Human Rights 

CERD Committee on the Elimination of Racial Discrimination 

CESDH Convention Européenne de Sauvegarde des Droits de 
l’Homme et des Libertés Fondamentaux 

CICR Comité International de la Croix-Rouge 

CIHL Customary International Humanitarian Law 

CIL Customary International Law 
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CNDH Commission Nationale des Droits de l’Homme  

COMKFOR Kosovo Force Commander 

CPT Committee for the Prevention of Torture 

DDR  Disarmament, Demobilisation and Reintegration  

DDRRR Disarmament, Demobilization, Repatriation, Reintegration 
and Rehabilitation 

DFP Detention Focal Point 

DFS United Nations Department for Field Support  

DIDH Droit International des Droits de l’Homme 

DIH Droit International Humanitaire 

DPKO United Nations Department of Peacekeeping Operations 

DRC Democratic Republic of the Congo 

ECHR European Convention on Human Rights 

ECtHR European Court of Human Rights 

ELN Ejército de Liberación Nacional 

EWHC High Court of England and Wales 

FARC Fuerzas Armadas Revolucionarias de Colombia 

FIB Force Intervention Brigade 

FMLN Farabundo Martí National Liberation Front 
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GC Geneva Convention 

GOSL Government of Sri Lanka 

GUALA Grupo de Acción Unificada por la Libertad 

IAC International Armed Conflict 

ICJ International Court of Justice 

ICRC International Committee of the Red Cross 

ICTR International Criminal Tribunal for Rwanda 

ICTY Internatonal Criminal Tribunal for Former Yugoslavia 

IDPs Internally Displaced Persons 

IHRL International Human Rights Law 

IOM International Organization for Migration 

IRRC International Review of the Red Cross 

ISAF International Security Assistance Force 

ISIL Islamic State of Iraq and the Levant 

ISIS Islamic State of Iraq and Syria 

ISOP Interim Procedures for Detention for UN Peace 
Operations 

KFOR Kosovo Force 

KLA Kosovo Liberation Army 
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LTTE Liberation Tigers of Tamil Eelam 

MATTs Mandatory Annual Training Tests (UK) 

MILF Moro Islamic Liberation Front 

MINUSCA UN Multidimensional Integrated Stabilization Mission in 
the Central African Republic 

MINUSMA UN Multidimensional Integrated Stabilization Mission in 
Mali 

MONUSCO UN Mission in the Democratic Republic of the Congo 

MSF Médecins Sans Frontières 

MTP Movimiento Todos por la Patria 

MUJAO Movement for One and Jihad in West Africa 

NATO North Atlantic Treaty Organisation 

NGOs Non-Governmental Organisations 

NIAC Non-International Armed Conflict 

NSAs Non-State Actors 

OAGs Organised Armed Groups 

OHCHR Office of the High Commissioner for Human Rights 

OLA Office of Legal Affairs 

ONUC Opération des Nations Unies au Congo 
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OPJ  Officiers de Police Judiciaire 

OROLSI Office of Rule of Law and Security Institutions 

OTSD Ongoing Traumatic Stress Disorder 

POC Protection of Civilians 

POWs Prisoners of War 

PRS Palestinian Refugees from Syria 

R-ARCSS Revitalized Agreement on the Resolution of the Conflict 
in South Sudan  

RCA République Centrafricaine 

SCLCT/CTO Service Central de Lutte contre le Terrorisme et la 
Criminalité Transnationale Organisée du Niger 

SHAPE Supreme Headquarters Allied Powers Europe 

SOPs Standard Operating Procedures 

SPLM-North Sudan People’s Liberation Movement - North 

TPR Temporary Protection Regimes 

UK United Kingdom 

UKSC The Supreme Court of the United Kingdom 

UNEF I United Nations Emergency Force in the Sinai 

UNHCR United Nations High Commissioner for Refugees 

UNHQ United Nations Headquarters 
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UNISFA United Nations Interim Security Force for Abyei 

UNMIK United Nations Interim Administration Mission in 
Kosovo 

UNMISS UN Mission in South Sudan 

UNOCI United Nations Operations in Côte d’Ivoire 

UNODOC United Nations Office on Drugs and Crime 

UNRWA United Nations Relief and Works Agency 

UNSC United Nations Security Council 

UNSCR United Nations Security Council Resolutions 

UNSG United Nations Secretary-General 

UNSMR United Nations Minimum Rules 

VCLT Vienna Convention on the Law of Treaties 
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